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In re flew, Ex paete FLEW- 

1904, December 19. C. A. Vaughan Williams, Kombb, and Cozens- 

Hardy, L.JJ. 

Bankruptcy — Scheme of Arrangement — Reasonable Security for Payment of not 
Less than la. 6d, in the Pound — Approval by Court — Bankruptcy Ad, 1890, 
s, 3, sub'S, 9. 

The Court is bound to refase its sanction to a scheme^ of arrangement in 
a case within section 3, sub-section 9 of the Bankruptcy Act, 1890, unless 
the scheme provides reasonable security for payment of not less than 7^. 6d, 
in the pound on all the unsecured debts provable against the debtor's estate, 
and will not consider a scheme under which the debtors, through their 
trustee, propose to carry on building speculations similar to those which 
led to their bankruptcy as providing such security, even though all the 
unsecured creditors are in favour of the scheme. 

Where the Court refuses to approve a scheme, an immediate adjudication 
of bankruptcy will only be made against the debtor under very exceptional 
circumstances. 

This was an appeal by the debtors, Messrs. F. B. Flew and 
J. P. Flew, from a refusal of Mr. Begistrar Giffard to approve a 
scheme of arrangement. 

The debtors carried on business as builders. On 15 July, 1904, 
a receiving order was made against them on a creditor's petition. 
At the adjourned meeting of creditors, held on 13 August, 1904, a 
resolution was duly passed accepting a scheme of arrangement 
proposed by the debtors. 

M. VOL. XIL. 1 



2 In EB flew; Bx pabte FLEW. [Makbon, 

The scheme^ b^./lijdcffie'l, provided that the property of the 
debtors, ^whic&^Vottlci become divisible amongst their creditors if 
they, were' adjudged bankrupt, should vest in a trustee to be 
:'(i;^^Qibted by the creditors, and that such trustee should administer 
/tfie property in the like manner and with the like powers and 
duties, and subject to the like conditions in all respects as though 
the debtors had been adjudged bankrupt, and such trustee had 
been appointed trustee in the bankruptcy. It also provided for 
payment in full on approval of the scheme by the Court of all 
Board of Trade fees and Court fees, including the fees and expenses 
of the Official Receiver, and of preferential debts under the Bank- 
ruptcy Act, 1888, and the Preferential Payments in Bankruptcy 
Act, 1888, and the cost of the bankruptcy petition and arrange- 
ment, including the costs and remuneration of the trustee for his 
services. 

Clause 4 provided for payment to all the unsecured creditors in 
respect of provable debts a composition of 20^. in the pound, payable 
in instalments of not less than 2«. 6d. in the pound, as and when 
the realisation of the debtors' assets would allow. 

Clause 8 provided that in consideration of the scheme and upon 
approval thereof by the Court, and only in such case, the mort» 
gagees, under specified mortgages of property belonging to the 
debtors, agreed not to foreclose for a period of twelve months from 
the date of such approval, and, in the event of the trustee realising 
or attempting to realise the said properties, to assist him as far as 
they could to realise the same as far as possible in the interests of 
the unsecured creditors, subject, nevertheless, to the payment in 
full to the mortgagees of all moneys owing under their security. 

Clause 9 provided that on the approval by the Court of the 
scheme, and only in such case, certain family creditors having 
claims amounting to 820Z., while reserving their rights to prove and 
vote at the meetings of creditors or upon the scheme, were prepared 
to postpone their claims to dividend until all other unsecured 
creditors had received 20«. in the pound. 

The Official Receiver, by his report dated 20 October, 1904, 
reported that proofs had been made by sixty-nine joint creditors for 
sums amounting to 5,281Z. 17«., and that he estimated the total 
joint indebtedness at about 5,S91{. is. 8cL, on the assumption that 
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none of the creditors returned as fully secured would seek to rank 
for dividend. The preferential debts were estimated at 1511. The 
assets were returned as estimated to produce 29,910/., consisting of 
79Z. book debts, and equities of redemption in blocks of flats erected 
or in course of erection by the debtors, the value of which was 
estimated by the debtors at 29,881/., an amount which, in the 
opinion of the Official Receiver, there was no possibility of realising. 
Each of the debtors stated that he had no separate estate and no 
separate unsecured liabilities. 

The Official Receiver also reported that the debtors' assets were 
not of a value equal to 10«. in the pound on the amount of 
unsecured liabilities ; that the debtors had omitted to keep proper 
books of account; that the debtors had brought on their failure 
by rash and hazardous speculations ; and that the debtors' pro- 
posal could not be regarded as reasonable, or as providing the 
security required by section 8, sub-section 9 of the Bankruptcy 
Act, 1890(1). 

The mortgages on the properties exceeded 120,000/., and bore 
interest at rates varying from 4^ to 6 per cent. The properties 
were to a great extent unlet, but the debtors estimated that if they 
were all let there would be a surplus of over 2,000/. after payment 
of all interest and outgoings. 

The debtors' application was supported by sixty-seven creditors 
whose debts amounted to 5,815/., out of a total of seventy-eight 
creditors whose debts amounted to 5,505/. 

The Registrar refused to approve the scheme, on the grounds — 
first, that by reason of the agreement on the part of the mortgagees 
and the family creditors the agreement was not one of which the 

(1) Bankmpicy Act, 1890, s. 3, of a bankrupt, by sub-section 3, 

sub-s. 9 : '* If any facts are proved on specifies as such facts, ifiter alia, 

proof of which the Court would be (a) that the bankrupt's assets are not 

required either to refuse, suspend, or of a value equal to 10s, in the pound 

attach conditions to the debtor's dis- on the amount of his unsecured liabili- 

charge were he adjudged bankrupt, ties unless he satisfies the Court that 

the Court shall refuse to approve the the fact has arisen from circumstances 

proposal, unless it provides reason- for which he cannot be held justly 

able security for payment of not less responsible ; (b) that the bankrupt 

than 7«. 6d, in the pound on all the has omitted to keep proper books of 

unsecured debts provable against the acooimt; (/) that the bankrupt has 

debtor's estate." contributed to his bankruptcy by rash 

Section 8, relating to the discharge and hazardous speculation. 

1 2 
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Court ought to approve, according to In re Pilling [1903] (2) ; and 
secondly, that it was of too speculative a character. 
The debtors appealed. 

Mnir Mackenzie^ for the appellants : 
The Court is not debarred from approving the scheme under 
section 8, sub-section 9 of the Bankruptcy Act, 1890. '' B^asonable 
security " in that sub-section does not mean such security as it would 
be reasonable that a prudent man should invest his money upon, 
but only that there should be a reasonable commercial probability 
that a sum exceeding Is. 6d. in the pound will be realised : In re 
Botioniley, Ex parte Bottomley [1893] (3). The creditors are the 
best judges of that, and the Court will not refuse its sanction to the 
scheme where the creditors are nearly unanimously in favour of it. 

Canington, for creditors, in support. 

The Attorney-Oeneral (Sir R, B. Finlay, K.C.) and S. G. 
Lushington^ for the Official Receiver, were not called on. 

Yaughan Williams, L.J. : In my opinion this appeal must be 
dismissed. I base my judgment on one point, and on one point 
only. [His Lordship read sub-section 9 of section 8 of the Bank- 
ruptcy Act, 1890, and continued :] In my judgment this scheme 
provides no such security as is there mentioned. In my opinion 
it is a very speculative scheme indeed, and does not provide 
reasonable security for the payment of even 7«. 6d. in the pound. 
I am aware that the learned Registrar in his judgment said that, 
as the proposal is to pay 20«. in the pound, it may be that he had 
not to decide what is the meaning of '' unsecured debts provable 
against a debtor's estate" in sub-section 9 of section 3 of the 
Act of 1890. But in my judgment we are bound to consider 
amongst other matters what sort of security is afforded to the 
creditors. Generally speaking, and especially where there is an 
estate which may require a considerable expenditure of money 
in its realisation, the Court would be reluctant to refuse to 

(2) 10 Manson, 142; [1903] 2 K. B. 50; 72 L. J. K B. 392; 88 L. T. 667 ; 
51 W. R. 465. 

(3) 10 Morr. 262. 
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approve any scheme which had been passed by the creditors 
nnanimously, or practically unanimously, because prima facie the 
creditors are the persons most interested and best able to judge 
whether a scheme is or is not for their benefit. That is the 
course which the Court generally adopts in such a case. But it 
seems to me that it is always open to the Court to consider whether 
the scheme is or is not for the benefit of the creditors, although, 
according to the general practice, as I understand it, the Court is 
very reluctant to overrule the wishes of the creditors as regards an 
estate in the realisation of which they, and they alone, are inte- 
rested. The present case is obviously one to which, if the scheme 
had been for the payment of anything less than 20«. in the pound, 
sub-section 9 of section 8 of the Act of 1890 would necessarily on 
the facts have applied ; and under these circumstances it seems to 
me that we ought to affirm the decision of the learned Begistrar 
and dismiss the appeal. Some other points were discussed in the 
judgment of the learned Begistrar — for example, the effect of the 
conditional withdrawal of the claims of certain persons, mortgagees, 
or family creditors ; and it is, to say the least, not very easy to 
obtain the approval of a scheme when the debtor is himself a party 
to a conditional arrangement of this kind. The decision in In re 
Pilling (2) no doubt makes it difficult to do so, though I do not say 
that in no such case would it be possible for the Court to approve 
the scheme if it thought there had been full disclosure of all the 
facts and all the negotiations for the scheme. For the reasons, 
therefore, which I have already given, I think this appeal should be 
dismissed. 

BoMBB, L.J. : I also think that this scheme — if it can be properly 
called a scheme — is one which the Court ought not to sanction. I 
say this for the reasons which have been given by my Lord, and 
also because I think there is a good deal of force in what Mr. 
Begistrar Giffard said at the end of his very careful judgment — 
namely, '' The whole of the assets will be put out of the reach of 
the Court while the debtors through their trustee continue to carry 
on a speculation very like the speculation which the Official Beceiver 
has already described as rash and hazardous and as contributing to 
bring about their failure." 
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Gozens-Hardy, L.J. : I agree. 

S. G, LushingtoHf for the Official Receiver, asked that an imme- 
diate adjudication of bankruptcy might be made against the debtors. 
The Court has power to do this under section 20 of the Bankruptcy 
Act, 1883, and it was done in In re Burr [1892] (4). 

Muir Mackenzie, for the debtors : 

In re Burr (4) was a very exceptional case. In In re Pilling (2) 
this Court refused to make an immediate adjudication. 

Vaughan Williams, L.J. : We think that such an order ought to 
be made only in the most exceptional circumstances. 

Appeal dismissed. 

Solicitors : 2'. Blanco Jlliite ; Solicitor to the Board of Trade. 

(4) 9 MoiT. 133 ; [1891] 2 Q. B. 467 ; 61 L. J. Q. B. 591 ; 66 L. T. 553. 
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In re FANSHAWE, Ex parte LE MARCHANT. 
1904, December 5. Bigham, J. 

Bankruptcy — Secured Creditor — Valuation of Security — Proof for Balance of 
Debt— Increase in Value of Security — Amendment of Valuation — Banlcrujttcy 
Ad, 1883, Sched. IL, rr. 13 and 14. 

A debtor against whom a reoeiving order had been made submitted a 
scheme for pa^^ment to his unsecured creditors of lOs, in the poimd. The 
scheme was accepted. Subsequently a secured creditor valued his security 
at half his debt and filed his proof for the other half. The unsecured 
liability of the debtor was thus so much increased that the scheme had to be 
abandoned, the debtor was made bankrupt, and a dividend of only U. in the 
pound was ever paid. The security having afterwards increased in value, the 
secured creditor applied under Rule 13 in Schedule IL of the Bankruptcy 
Act, 1883, to amend his proof and re-value his security at the full amount 

Held, that he was entitled to do so. 

Dictum of Yaughan Williams, J., in /n re Newton, Ex parte National 
Provincial Bank of England (1), considered. 

By an indenture of 20 March, 1880, John Gaspard Fanshawe 
mortgaged certain property to Francis Charles Le Marchant and 
Sir Henry Denis Le Marchant to secure 6,100!. and interest. The 
property was subject to various incumbrances, including a jointm-e 
of 9001. a year payable to Mrs. Fanshawe, the wife of J. G. 
Fanshawe, contingently on her surviving her husband. 

On 15 March, 1895, a receiving order was made against J. G. 
Fanshawe. 

In May, 1895, the debtor lodged a scheme of arrangement with 
the Ofl&cial Eeceiver under which the creditors were to receive 10«. 
in the pound on the amount of their claims. The scheme was duly 
approved by the creditors in June, 1895. 

In July, 1895, the mortgagees, whose debt then amounted to 5,208/., 
valued their security at half that amount — namely, 2,604!. — and 
claimed to be unsecured creditors for the other half, and filed a 
proof accordingly. The debtor was unable to provide for the addi- 
tional unsecured indebtedness thus incurred. Strenuous efforts 
were made by one TuUy, who was to be the trustee under the scheme, 
to induce the mortgagees to withdraw their proof, but they declined. 
The scheme had in consequence to be abandoned, and the estate 
thereupon went into bankruptcy. 

(1) 3 Manson, 200 ; [1896] 2 Q. B. 403 ; 65 L. J. Q. B. 686; 75 L. T. 144 ; 
45 W. E. 63. 
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On 27 July, 1895; the debtor was adjudicated a bankrupt, and 
TuUy was appointed trustee in the bankruptcy. 

On 28 March, 1908, the trustee paid a dividend of 1^. in the pound 
to all the unsecured creditors, and the mortgagees accordingly 
received 1802, is. upon their 2,6042. No other dividend was paid. 

Mrs. Fanshawe died in January, 1903, and, the contingent 
jointure thus failing to come into effect, the value of the mort- 
gagees' security was materially increased. 

The bankrupt died on 27 December, 1908, and the only remaining 
asset available for creditors was the equity of redemption of the 
mortgaged property. 

On 12 May, 1904, the mortgagees applied to the trustee for leave 
to amend their proof and to re-value it at the full amount of 5,208Z., 
and they offered to return the 180Z. 4«. which they had received for 
dividend. 

The trustee declining to allow the amendment without the sanction 
of the Court, the mortgagees now renewed their application by 
motion to the Court. 

Muir Mackenzie f for the applicants : 

The applicants are entitled to amend their valuation and proof 
under Rules 13 and 14 in the Second Schedule to the Bankruptcy 
Act, 1888 (2). 

[He was stopped by the Court.] 

HanseU, for the trustee : 

The applicants should have come promptly if they wished to 
amend; instead of that, they waited from January, 1908, to May, 

(2) The Bankruptcy Act, 1883, of the creditor, and upon such terms 

Sched. n., r. 13, provides: ''Where a as the Court shall order, unless the 

creditor has . . . valued his security, trustee shall allow the amendment 

he may at any time amend the valua- without application to the Court." 

tion and proof on showing to the Eule 14: ''Where a valuation has 

satisfaction of the trustee, or the been amended in accordance with the 

Court, that the valuation and proof foregoing rule, the creditor shall forth- 

were made hoiid fide on a mistaken with repay any surplus dividend which 

estimate, or that the security has he may have received in excess of that 

diminished or increased in value since to which he would have been entitled 

its previous valuation ; but every such on the amended valuation ..." 
amendment shall bo made at the cost 
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1904, before taking any step. The Court will not allow an amend- 
ment if the position of the parties has been altered by the action of 
the mortgagees. In 1896 the mortgagees definitely declined to take 
the coarse which they seek now to take, and by so doing deprived 
the unsecured creditors of 9«. in the pound. The Court, though it 
has power to allow the amendment, ought to take that fact into 
consideration in exercising its discretion, and in the interests of the 
unsecured creditors it would be wrong now to allow it: In re 
Neuton, Ex parte National Provincial Bank of England [1896] (1), 
In re Sadler, Ex parte Norria [1886] (3), and In re Safety 
Explo8iv€8f Limited [1903] (4). 

Muir Mackenzie, in reply : 

To allow the contention of the trustee would be to do away with 
Rules 13 and 14 altogether. Every re-valuation takes away some- 
thing from the unsecured creditors, and the rule contemplates that. 

[He was stopped by the Court.] 

BiGHAM, J. : In 1895 the applicants, who were secured creditors 
of the debtor, valued their security at half the amount of their debt, 
and put in their proof as unsecured creditors for the other half. 
There is no reason to suppose that the valuation was not made 
honestly and in accordance with the information which the mort- 
gagees then had before them. It may have been a perfectly accurate 
valuation at the time it was made. The position of the mortgagees 
was that, notwithstanding this, they had the right under Rule 13 in 
the Second Schedule to the Bankruptcy Act, 1883, to "at any time 
amend the valuation and proof on showing to the satisfaction of the 
trustee, or the Court, that the security has increased in value since 
its previous valuation.'' That right which they had then they seek 
to enforce now. I am satisfied that since the previous valuation 
their security has increased in value within the meaning of the rule. 
On behalf of the trustee in the interest of the unsecured creditors it 
is said that the mortgagees ought not now to be permitted to exercise 
their right. Before the trustee was appointed in the bankruptcy he 

(3) 3 Morr. 260 ; 17 Q. B. D. 728 ; 56 L. J. Q. B. 93 ; 35 W. E. 19. 

(4) 11 Manson, 76; [1904] 1 Ch. 226; 73 L. J. Ch. 184; 90 L. T. 331 ; 52 
W. B. 470. 
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endeavoured to obtain money to enable him to pay the unsecured 
creditors lOs. in the pound, and it is contended that he failed to 
succeed in doing this because the mortgagees had so valued their 
security that they stood to prove for a sum of upwards of 2,000/., 
and this is now given as a reason why they should not now be 
entitled to the benefit of the rule giving leave to amend ; and 
reliance is placed on In re Newtoii^ Ex parte National Provincial Bank 
of England (1), where there is an obiter dictum of Mr. Justice 
Vauohan Williams as follows : ** I think the Court of Appeal " (in 
In re Sadler , Ex parte Norns (3)) " meant to say, as matter of prin- 
ciple, that the rule ought so to be construed as to give the creditor 
the right to amend, unless by something which has happened the 
position of the trustee and the creditor has become so altered that 
the rights of the parties concerned may be considered to be fixed 
on the basis of the alteration." I understand it to be meant there 
that "trustee" represents unsecured creditors, and "creditors" 
the secured creditors. But I do not think that dictum affects this 
case. It seems to me that nothing which the secured creditors here 
have done can take away their right under Bule 18. I am at a loss 
to see why, because the trustee failed to pay 10«. in the pound — and 
failed because the secured creditors were doing what they were 
entitled to do — they should lose their right to amend. The result 
is that the application will be granted, but the applicants must repay 
the dividend which they have received, with interest at 4 per cent. 

Solicitors : Farrer cC* Co., for the Applicants. 
Munns d- Longden, for the Trustee. 
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In re EASTGATE, Ex parte WARD. 

1905, January 17. Bigham, J. 

Bankruptcy — Sale of Goods on Credit — Fraudulent ItUenium of Debtor — Vendor's 
Bight to Disaffirm Contract — Be-taking Possession of Goods after Notice of 
Act of Banhruptcy-'Tith of Trttstees. 

When goods have been purchased on credit by a debtor with the 
fraudulent intention of not paying for them, the vendor, on discovering 
this fact, is entitled to disi^&nn the sale within a reasonable time and 
re-take possession of the goods, although he has knowledge of an act of 
bankruptcy having been committed by the debtor. 

The title of the trustee in bankruptcy to the goods which he finds in the 
bankrupt's possession is subject to the rights of third parties, including 
that of the vendors of the goods to disaffirm the contract. 

In February, 1904, John Eastgate, otherwise Oram, came to 
Sutton and took a lease of a house called Ettrick Lodge. In 
March and April, 1904, he ordered goods on credit from various 
tradesmen, including about 11/. worth of knives and forks and 
other articles from W. J. Bowling, and these goods were delivered 
at his house. As to some of them, the debtor said they were to be 
on approval for his sister to see ; but it subsequently appeared that 
he had no sister. Bowling's manager, who deposed to the circum- 
stances of the various sales, admitted that he would have sent the 
goods to the debtor after the receipt of his reference from the house 
agent even if the debtor had not said that the goods were for 
approval by the sister. The landlords distrained for rent on 
20 April, and this was paid out by other tradesmen who had also 
supplied goods to the debtor. Bowling issued a debtor's summons 
for IIZ. on the same 20 April, and the debtor absconded on 22 April, 
taking the key of the house with him. On 27 April Bowling and 
other tradesmen, with the sanction of the landlords, broke into 
Ettrick Lodge by cutting out a pane of glass in the front door, and 
re-took possession of some of the goods supplied to the debtor. On 
4 May, 1904, a petition was presented by creditors against the 
debtor, the act of bankruptcy being the absconding of the debtor. 
A receiving order was made on 20 May, and subsequently the 
debtor was adjudicated a bankrupt, and a trustee appointed. It 
appeared that he had ordered goods under various aliases at other 
places, with no intention of paying for them, and eventually he was 
arrested and prosecuted for so doing, and on 16 August, 1904, 
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sentenced to a term of five years' imprisonment. It was admitted 
that the title of the trustee related back to the act of bankruptcy 
on 22 April, when the debtor absconded. 

E. Clayton, for the trustee : 

As the title of the trustee relates back to the act of bankruptcy on 
22 April, these goods formed part of the debtor's estate. The 
creditor was not entitled to break into the debtor's house and 
re-take possession of the goods after knowledge of the committal of 
an act of bankruptcy. 

S. G. Lushiiigton, for the vendor of the goods : 

The debtor made an untrue representation when the goods were 
bought, and on discovering the fraudulent intention of the debtor 
not to pay for the goods, the vendor was entitled to disaffirm the 
sale and take back his property. The circumstances show a general 
fraudulent intention of never paying for these and other goods. 
That is sufficient : Load v. Green [1846] (1). 

E. Clayton, in reply : 

There is an analogy in winding-up cases. A shareholder induced 
to subscribe to a company by fraud has a right to disaffirm the 
contract, but not after the company has been wound up. That was 
expressly decided in Cakes v. Turquand [1867] (2) and In re HuU 
and County Bank, Burgess's Case [1880] (3). 

[BiGHAM, J. : Here the trustee in the bankruptcy had no right 
except that which the debtor had, and that right was subject to the 
rights of the vendor of these goods.] 

As a fact there was no fraudulent representation on the part of 
the bankrupt which induced the vendor to part with his goods, as 
the goods would have been sent in any case ; and even if there 
was fraud, it is too late for the vendor now to recover the goods. 

(1) 15 M. & W. 216 ; 15 L. J. Ex. 113. 

(2) L. E. 2 H. L. 325 ; 36 L. J. Ch. 949 ; 16 L. T. 808. 

(3) 15 Ch. D. 507 ; 49 L. J. Ch. 641 ; 43 L. T. 45 ; 28 W. E. 792. 
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The trustee is entitled to them : In re Fletcher, Ex parte Suffolk 
[1891] (4). 

BiOHAM, J. : The question I have to determine in this case is 
¥rhether at the time Bowling took possession of these goods they 
formed part of the bankrupt's estate. In my opinion they did not. 
The bankrupt appears to have taken a house in the neighbourhood 
in which Bowling carries on business, in the month of February, 
1904. He then began to make purchases in the neighbourhood of 
this house of the tradespeople round about, on credit, and, in my 
opinion, he never had the least intention of paying for any of these 
goods when he bought them. In other words, I think he pretended 
falsely to the persons from whom he ordered the goods that he 
intended to pay for them, when in fact he did not intend anything 
of the kind, and in this way he got possession of the goods. 

What was the position of the vendors of these goods ? In my 
opinion their position was this — that as soon as they discovered 
that he had bought the goods with no intention at all of paying for 
them, they were entitled to treat the contract as a contract induced 
by fraud — ^induced, that is to say, by a representation which the 
purchaser knew to be untrue — that he was going to pay for the 
goods ; and being entitled to treat the contract as one induced by 
fraud they were entitled, within a reasonable time after they dis- 
<M)vered the facts, to disaffirm the contract. The sales in this 
particular case before me extended over a period from 9 March to 
15 April, the house having been taken in February. On 20 April, 
as Bowling could not get his money, he appears to have proceeded 
in the County Court to recover the price. He did not at the time 
know the circumstances. He very soon afterwards did know the 
circumstances, because, apparently on 22 April, two days after- 
wards, Eastgate, the bankrupt, shut up the house and absconded, 
thus committing an act of bankruptcy. It was then, and not until 
then, that Bowling discovered that he had been defrauded. Wliat 
did he do ? In my opinion he then disaffirmed the contract, and 
did that which he was entitled to do — took back his property. 
Now did the property at the time he took it back form part of the 
estate of the bankrupt? I do not think it did, and for this reason : 

(4) 9 Morr. 8. 
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I think that the trustee acquires the interest of the bankrupt in the 
property which he finds in the bankrupt's possession ; he takes the 
property subject to the rights of third parties, and one of the rights 
in this case was the right of the vendors of the goods to disaffirm 
the contract, and to re-take possession of them. I cannot say that 
I approve of the way in which the possession was re-taken in this 
case. In my opinion Bowling was only taking, though taking it in 
a wrong way, that which was his own ; and, that being so, I think 
the application of the trustee must be dismissed. The costs of both 
parties will come out of the estate. 

Solicitors : Spencer, Gibson t^ Son, agents for F. S. Rose, Sutton, 
for the Trustee. 
Parker, Garrett, Holnar d Howden, for the Vendor. 



In re FITZGEOEGE, Ex parte ROBSON. 
1905, January 16. Bigham, J. 

Bankruptcy — Surety — Ouarantee of Interest on Debenture — Company — Dissolution 
— Operation of Law — Liability of Guarantor — Proof for Future Interest. 

A guarantor, who has agreed to guarantee to the bolder of a debenture 
in a company the regular payment of the interest thereon until the whole 
sum secured by the debenture has been repaid, is not released fi-om his 
obligation by the fact that the principal debt has come to an end by opera- 
tion of law ; and the debenture -holder will be entitled to prove in the 
bankruptcy of the guarantor for the estimated value of the amount 
guaranteed. 

This was an appeal by a creditor against the rejection of his 
proof by the OfiBcial Receiver. 

By an agreement dated 24 August, 1892, Colonel George William 
Adolphus FitzGeorge, who was one of the directors of the Empire 
Printing and Publishing Co., Limited, for the consideration therein 
stated, guaranteed to William James Eobson, the holder of a deben- 
ture for '6,0001. in the said company, " the regular payment of the 
interest payable in respect of the said debenture until the repay- 
ment of the principal sum of 3,000i. due thereon," The debenture 
was in the ordinary form, and carried interest at 8 per cent, per 
annum payable quarterly. By the indorsed conditions it was 
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provided, inter alia, (a) that the charge created by the debentare 
should be a floating security upon the real and personal property 
of the company, and (c) that the principal sum secured by the said 
debenture should immediately become payable — first, if the 
company made default for twenty-eight days in the payment of 
any interest secured by the debenture ; or secondly, if the company 
suspended payment before the principal sum and interest had been 
fully paid ; or thirdly, if an order was made for the winding up of 
the company. The company made default in payment of interest 
in 1898, and Bobson realised a total sum of 982/. Is. 6d. in respect 
of proceeds of sale of the assets of the company charged on the 
debenture, thus leaving 2,067Z. 12«. 6d, still due upon the debenture. 
In 1894 the company went into liquidation, and was dissolved on 
25 October, 1895. By various proceedings down to the year 1902, 
Bobson recovered sums due in respect of arrears of interest under 
the debenture. On 28 November, 1902, a receiving order was made 
against Colonel FitzGeorge, and the OflScial Beceiver was appointed 
a trustee. In 1908, Bobson presented his proof against the debtor^s 
estate for 129L 28. 8d., being 90Z. 128. 6d. due on two judgments, 
and 88Z. 10s. 2d. for the interest due on the 2,067/. 128. 6d. He 
also claimed that an estimate should be made by the trustee of the 
future liability of the debtor to pay the interest in question, and 
that proof should be admitted for that sum. The trustee rejected 
the proof, except as to the 90/. 12^. 6^. due on the judgments, upon 
the ground that the debtor was not subject to any liability under 
the contract, as, owing to the dissolution of the company before the 
date of the receiving order, the debt was gone. He also declined to 
make the required estimate in respect of the future interest. 

A. H. Carrington, for the creditor: 

It is a question whether or not the debt is gone: In re 
Higgin8on and Dean, Ex parte the Attorney-General [1898] (1) ; but if 
it is gone it is only by operation of law, and the surety is not 
therefore released: Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), 
s. 80, sub-s. (4). There is little authority upon the point. In the 

(1) 5 Manson, 589; [1899] 1 Q. B. 325; 68 L. J. Q. B. 198; 79 L. T. 673; 
47 W. E. 285. 
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case of In re London Chartered Bank of Australia [1893] (2) it was 
held to be unnecessary to insert in a scheme of arrangement sanc- 
tioned by the Court a reservation of the rights of sureties for the 
company's debts, as it was not intended that the scheme should 
deprive the creditors of the Bank of their rights against those who 
had guaranteed payment of the deposits and current accounts. In 
that case the scheme became effective by operation of law to relieve 
the company from liability other than that imposed by the scheme. 
So also in In re Jacobs, Ex parte Jacobs [1875] (8), which was a bill 
of exchange case, and where Jambs, L.J., says that if the acceptor of 
a bill of exchange is discharged from his liability by operation of law 
by becoming a bankrupt, the liability of the drawer to the holder is 
not thereby affected. The cases therefore show that where there is 
a discharge of a debt by operation of law there is no discharge of 
the surety. The 'creditor here is therefore entitled to have an 
estimate made of the capitalised value of the interest due on the 
debenture, and to prove for that amount. 

Hansell, for the Official Eeceiver : . 

The effect of the dissolution of the company is to do away with 
the debt and all liability of the surety as well. The interest is only 
payable in respect of the debt so long as there is a debt in 
existence ; if the debt has gone, the guarantee must come to an end 
too, there being no principal debtor. If, however, an estimate has 
to be made, it should be made on the balance of 2,067Z. now 
remaining due upon the debenture at 8 per cent. 

BioHAM, J. : I think in this case that the creditor is entitled to 
prove for the value of the guarantee that Colonel FitzGeorge has 
given. It is said that because the debt is gone the liability under 
the guarantee to pay interest on the debenture is also gone ; but I 
do not agree with that view. The principal debt is gone, no doubt, 
not by any act of the creditor, but by operation of law, and in my 
opinion that leaves the obligation under the guarantee absolutely 
unfettered. The obligation is for the regular payment of the 

(2) [1893] 3 Ch. D. 540 ; 62 L. J. Oh. 841 ; 69 L. T. 593 ; 42 W. R. 14 ; 
3 R. 696. 

(3) L. E. 10 Ch. 211 ; 44 L. J. Bk. 34 ; 31 L. T. 745 ; 23 W. E. 251. 
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interest in respect of the debenture until the debenture shall be 
repaid by the company. 

The principal debt has not been paid, and never will be paid ; 
under these circumstances the obligation of the guarantor remains. 
There must therefore be an order to admit a proof of the value of 
the guarantee, which is effective. 

[The amount was agreed to between the parties as 2,067/.] 

Solicitors : Paice dt CroaSy for the Creditor. 

Parry, Slierlock dc King, for the Official Receiver. 



In be a debtor, Ex pabte THE DEBTOR. 

1904, August 9. Bighah and Dablino, JJ. 

Bankruptcy — Receiving Order — Committal Order — Bankruptcy Act, 1883, «. 103, 
sub'S, 5 — Debtors Act, 1869, $. 5, 

The Court has no jurifidiction to make a reoeiving cider in bankruptcy 
under section 103, sub-section 5 of the Bankruptcy Act, 1883, unless it has 
before it evidence as to means on which it might exercise its jurisdiction 
under section 5 of the Debtors Act, 1869. 

Beg. y. Sussex County Court Judge (1) distinguished. 

Tms was an appeal of the defendant from a decision of the 
County Court of Kent holden at Canterbury. 

On 18 November, 1908, the plainti£fs to an action signed judgment 
against the defendant in default of appearance, in the Dover District 
Begistry, for the sum of 892. lis. Id. On 27 April the defendant 
paid 61. on account. The plaintiffs then issued, by leave, a judg- 
ment summons in 'the County Com*t against the defendant for 
payment of the balance. On the hearing of this summons — to which 
the defendant did not appear — the Judge made a receiving order 
against the defendant, with the consent of the plaintiffs, under the 
provisions of section 108, sub-section 5 of the Bankruptcy Act^ 
1888 (2). From this order the defendant now appealed. 

(1) 69 L. T. 32, 33. 

(2) Bankruptcy Act, 1883, s. 103, the Court may, if it thinks fit, decline 
8ub-s. 5 : '* Where, under section 5 of to commit, and in lieu thereof, with 
the Debtors Act, 1869, application is the consent of the judgment creditor, 
made by a judgment creditor to a and on payment by him of the pre- 
Court, having bankruptcy juiisdiction, scribed fee, make a receiving order 
for the committal of a judgment debtor, against the debtor. . . .** 

M. — ^voL. xn. 2 
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No evidence was offered on the part of the plaintiffs, at the hear- 
ing before the Judge of the County Court, as to the defendant's 
means. 

Frank Mellor, for the appellant : 
A receiving order can only be made m cases in which a committal 
order could be made under section 6 of the Debtors Act, 1869 (8)^ 
and a committal order can only be made under that section in cases 
in which there is evidence of means. Since, therefore, in the 
present case there was no evidence of means, the receiving order 
is bad. 

Condy, for the respondents : 

It has already been decided in Reg. v. Sussex County Court Judge 
[1888] (1) that a receiving order can be made under section 108, 
sub-section 5 of the Bankruptcy Act, 1883, even in cases in which 
a committal order cannot be made under section 6 of the Debtors 
Act, 1869. 

BiOHAM, J. : In my opinion, this appeal ought to be allowed. 
The question is whether, under section 103, sub-section 5 of the 
Bankruptcy Act, 1883, the County Court Judge had jurisdiction to 
make a receiving order against the judgment debtor. Now that 
depends upon the meaning of the language of that sub-section ; 
and in order to ascertain that meaning we must turn to section 6 
of the Debtors Act, 1869. It appears to me, on a joint reading of 
these two sections, that section 108, sub-section 5 of the Bankruptcy 
Act, 1888, contemplates the making of a receiving order only in cases 
in which a Judge has materials before him upon which to exercise 
the jurisdiction given to him by section 5 of the Debtors Act, 1869. 

(3) Debtors Act, 1869, 8. 5: "Subject jurisdiction shall only be exercised 

to the provisions hereinafter mentioned where it is proved to the satisfaction 

. . . any Court may commit to prison of the Court that the person making 

. . . any person who makes default in default either has or has had since the 

the payment of any debt . . . due date of the order or judgment the 

from him in pmsuance of any order means to pay the sum in respect of 

or judgment of that or any other which he has made default, and has 

competent Court. refused or neglected, or refuses or 

"Provided — ... (2) That such neglects, to pay the same." 
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In the present case there were no such materials before the Judge 
of the County Court, and, therefore, in my opinion, no receiving 
order can have been properly made under section lOS, sub-section 6 
of the Bankruptcy Act, 1883. The appeal must therefore be 
allowed. 

Dablino, J. : I agree. The difficulty in this case is caused by the 
dictum of Mr. Justice Wills in Reg. v. Sussex County Court Judge (1) : 
*' The section of the Bankruptcy Act says that, in lieu of a com- 
mittal order, the Judge may make a receiving order. Now, accord- 
ing to Mr. Mackenzie's argument, that means that he cannot make 
a receiving order when he cannot make a committal order. Accord- 
ing to that view, the form of exercising this discretion depends upon 
whether the judgment debtor has or has not means. I think that 
is not a reasonable construction of the statute." Now, in my judg- 
ment, the argument there put forward was perfectly reasonable. 
A receiving order can only be made under section 108, sub -section 6 
of the Bankruptcy Act, 1883, " in lieu of " making an order for 
committal. ''In lieu of" means ''in place of"; and how can a 
receiving order be made " in the place of " a committal order which 
cannot be made at all ? 

I think, further, that the facts of Reg. v. Sussex County Court 
Judge (1) are distinguishable from the facts of the present case ; 
and that the dictum of Mr. Justice Wills was a dictum only, and 
unnecessary to the decision. In Reg. v. Sussex County Court 
Judge (1), there was at any rate some evidence tendered on which 
the Judge might have formed some conclusion as to means — and, 
in fact, he formed such a conclusion. In the present case there is 
absolutely no evidence tendered at all — there is nothing but a 
summons without evidence to support it. 

Appeal allowed. 

Solicitors : A. H. Amould dk Son, agents for J. H. Rook, Folke- 
stone, for the Appellant. 
Storey, Cowland db HiU, agents for Watts dt Watts, 
Folkestone, for the Respondents. 
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MIDLAND COUNTIES DISTEICT BANK v. 
ATTWOOD. 

1904, December 16, 17, 21. Warrington, J. 

Company — Voluntary Winding-up— Agreement of Service — Resdution to Wind 
Up — Diemissal of Servants — Companies Ad, 1862, s. 131. 
A voluntary winding-up of a company, unlike a compulsory winding-up 
or the appointment by the Court of a receiver and manager in a debenture- 
holders' action, does not operate as a dismissal of the servants of the 
company, inasmuch as there is no change in the personality of the 
employer. 
In re Imperial Wine Co., ShirreffU Case (1), considered and not applied. 
Eeid V. Explosives Co. (2) discussed. 

This was an action by the plaintiff bank for an injunction to 
restrain the defendant from acting in breach of a certain agreement, 
and for damages. By the agreement in question, which was dated 
10 November, 1891, and made between the plaintiff bank by its then 
name of the Nottingham and District Bank, of the one part, and the 
defendant of the other part, the defendant agreed to serve the bank 
as manager of one of its branches at Ilkeston and Eastwood or else- 
where, and in the same or such other capacity as the bank should 
direct. Clause 2 of the agreement provided that the defendant 
should not during the continuance thereof engage in any other 
business or calling whatsoever without the previous written consent 
of the bank. Clause 7 provided for the salary that was to be pay- 
able to the defendant and for the termination of the agreement by 
one calendar month's notice on either side, and further provided 
that the defendant should not, within a year of the termination of 
the agreement, whether by notice or under the terms of the clause 
next mentioned, enter into the service of or in any way act for any 
bank carrying on business within a radius of five miles of Ilkeston, 
Eastwood, or any branch of the Nottingham and District Bank to 
which the defendant might thereafter be appointed as manager. In 
case of any breach of this clause the sum of 5002. was fixed as 
liquidated damages. Clause 8 empowered the bank to put an end 
to the agreement in the event of the defendant being guilty of mis- 
conduct in connection with his duties. The defendant subsequently 

(1) L. E. 14 Eq. 417 ; 42 L. J. Ch. 6 ; 20 W. B. 966. 

(2) 19 a B. D. 264 ; 66 L. J. Q. B. 388 ; 67 L. T. 439 ; 35 W. E. 609. 
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ceased to be manager of the Ilkeston and Eastwood branches, and 
became the manager of the plaintiff's branch bank at Derby. In 
November, 1904, the Birmingham District and Counties Banking 
Co. agreed to purchase the whole of the assets, undertaking, and 
goodwill of the plaintiff bank as from 81 December, 1908. Conse- 
quently it became necessary to wind up the plaintiff bank. A 
special resolution was duly passed on 18 November, 1904, and con- 
firmed on 8 December, 1904, for the voluntary winding-up of the 
plaintiff bank, and two liquidators were appointed to adopt and 
carry into effect the agreement of November, 1904, on behalf of the 
plaintiff bank. 

The defendant had been instructed to assist in the transfer of the 
business of the plaintiff bank to the other bank, but on 8 December, 
1904, he left the plaintiff's branch bank at Derby without any notice 
of his intention to do so, and subsequently entered the service of the 
Nottingham Joint-Stock Bank for the purpose of opening and 
managing a new branch of that bank at Derby. On 6 December, 
1904, the plaintiff bank gave the defendant a month's notice to 
determine their agreement with him, and commenced this action, 
in which the Birmingham District and Counties Banking Co. were 
joined as co-plaintiffs, for an injunction to restrain the defendant 
from acting for the Nottingham Joint-Stock Bank or any other 
banking company at Derby or within five miles round, in breach of 
the agreement of 10 November, 1891, and they now moved for an 
interim injunction. 

R. J. Parker, for the plaintiff banking companies, stated the 
facts. 

G. P. C. Laivrence, for the defendant, thereupon admitted that 
there was no defence on the merits, but raised the point of law that 
the voluntary winding-up of the Midland Counties District Bank 
operated as a wrongful dismissal of the defendant, and that 
consequently he was no longer bound by the agreement. 

H. J. Parker: 

The agreement is still in force, and is binding on the defendant. An 
order for compulsory winding-up operates as a notice of discharge to 
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the servants of the company : In re General RoUing Stock Co., Ex parte 
Chapman [1866] (8), and In re Onental Bank Corporation^ Mac- 
DowaWs Case [1886] (4). The appointment of a receiver and manager 
in a debenture-holders* action has a similar operation : Reid v. Exph- 
sires Co, [1887] (2). In each of these cases there is a change in 
the personality of the employer. The business is carried on by 
the Court, with the assistance in the one case of the Official 
Liquidator and in the other of the receiver and manager, who are 
both officers of the Court. In the case of a voluntary winding-up, 
however, different considerations apply. There is no change in the 
personality of the employer. The voluntary liquidator is the 
servant of the company ; the assets remain under the control of 
the company ; and the business may be continued by the directors 
if the company so desires. Consequently a voluntary winding-up 
does not operate to discharge the servants of the company. 

0. P. C. Lawrence : 

The agreement was not determined by notice, or by reason of 
the misconduct of the defendant, and therefore the restrictive pro- 
visions of clause 7 have no application. It was, however, termi- 
nated by the voluntary winding-up, which operated as a dismissal 
of all the servants of the company : In re Imperial Wine Co., 
Shirreffs Case [1872] (1) ; Lindley on Companies (6th ed.). Vol. II,, 
p. 1015 ; Buckley on the Companies Acts (8th ed.), p. 400. In 
Reid V. Explosives Co. (2) it appears to have been assumed that the 
manager was discharged by the voluntary winding-up. In the case 
of a voluntary winding-up the company ceases to carry on its busi- 
ness from the date of the commencement of the winding-up : 
Companies Act, 1862, s. 181. 

Consequently, on the passing of the resolution to wind up volun- 
tarily, the plaintiff bank ceased to carry on its original business, and 
the business since carried on — namely, the winding-up of the afGEurs 
of the bank — is a different business. The defendant might have 
waived the effect of the winding-up — MacDowalTs Case (4) — but he 
left the service of the plaintiff bank on the day the resolution to 
wind up was confirmed. It makes no difference in the present case 

(3) L. E. 1 Eq. 346 ; 14 L. T. 742. 

(4) 32 Ch. D. 306 ; 55 L. J. Ch. 620 ; 54 L. T. 667 ; 34 W. B. 529. 
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that the assets remained in the possession of the company, or that 
the winding-up was for the purpose of reconstruction : Horsey 
Estate, Limited v. Steiger [1899] (6), approved in Fryer v. Eivart 
[1902] (6). 

Under the provisions of section 183 the assets of the company 
are dealt with by the voluntary liquidator in a manner similar to 
that in which they are dealt with by the liquidator in a compulsory 
winding-up. The position of the liquidator, who is appointed by 
the Court, is, as regards the company, the same as the position of 
the voluntary liquidator appointed by the company. In either 
case he is only the agent of the company for the purposes of the 
winding-up: In re Anglo-Moravian Hungarian Junction Railway, 
Ex parte Watkin [1875] (7). 

The voluntary winding-up operated as a wrongful dismissal of 
the defendant, and he was entitled to treat the agreement as 
rescinded on 8 December, 1904, the day on which the special 
resolution was confirmed : LiUey v. Elwin [1848] (8). 

[He also referred to the Companies Winding-up Rules, 1890, 
rr. 89, 90.] 

R. J. Parker y in reply : 

In Shirreff's Case (1) the point that a voluntary winding-up operates 
as a dismissal of the servants of the company was not argued. 
That point is not covered by authority. Under the agreement in 
question there was no obligation on the plaintiff bank to continue 
their business : Hamlyn v. Wood [1891] (9) and Rhodes v. Forwood 
[1876] (10). Even if the business had ceased altogether, so long as 
they paid the defendant his salary there would have been no breach 
on their part of the agreement : Turner v. Sawdon dc Co. [1901] (11). 
A change in the character of the person who carries on the business 
admittedly puts an end to a contract of service : Brace v. Colder 

(6) [1899] 2 Q. B. 79; 68 L. J. Q. B. 743; 80 L. T. 867 ; 47 W. R. 644. 

(6) 9 Manson, 281 ; [1902] A. 0. 187; 71 L. J. Ch. 433 ; 86 L. T. 242. 

(7) 1 Ch. D. 130; 46 L. J. Oh. 116; 33 L. T. 650 ; 24 W. B. 122. 

(8) 11 a B. 742; 17 L. J. Q. B. 132; 12 Jur. 623. 

(9) [1891] 2 Q. B. 488 ; 60 L. J. Q. B. 734 ; 65 L. T. 286 ; 40 W. B. 24. 

(10) 1 App. Gas. 256 ; 47 L. J. Ex. 396 ; 34 L. T. 890 ; 24 W. R. 1078. 

(11) [1901] 2KB. 663; 70 L. J. K B. 897; 85 L. T. 222; 49 
W. B. 712. 
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[1895] (12) and PhiUipa v. HuU Allmmbra Palace Co. [1900] (13) ; 
but here there has been no change in the personality of the banking 
company, or in the nature of the business, although this latter 
would be immaterial. It is the same business, but carried on by 
the company by its agent, the voluntary liquidator. 

Cur. adv. indt. 
December 21. 

Wakrington, J., stated the facts, and continued : On these facts 
the plaintiffs would plainly be entitled to the relief they seek unless 
the defendant has some defence in point of law. The only defence 
relied upon is founded upon the contention that the voluntary 
winding-up of the employing company operated in itself as a 
wrongful dismissal of the servants of the company, including the 
defendant, and that he is not under the circumstances bound by 
the restrictive provisions of clause 7. The question I have to 
determine is whether this defence is well founded. 

It is well settled that an order for the compulsory winding-up of 
a company operates as a notice to dismiss the servants ; and it has 
been decided by the Court of Appeal that the appointment by the 
Court of a receiver and manager in a debenture-holders' action has 
the same effect : Reid v. Explosives Co. (2). In order to determine 
whether a voluntary winding-up is to have that effect, one must 
consider what there is in the events I have mentioned which could 
terminate the agreement of service. It is contended by counsel for 
the defendant that it is the change in the nature of the business 
carried on by the employer. On the other hand, it is contended 
by counsel for the plaintiffs that the change in the nature of the 
business is immaterial ; that the circumstance in the cases I have 
mentioned which causes the termination of the relation is the 
change in the personality of the employer. The latter is, in my 
opinion, the correct view. If the business had ceased altogether, 
that would have been no breach by the employer of his agreement 
with the servant, provided he had continued to pay his salary : see 
Turner v. Saicdon d Co. (11) ; and it seems to me, therefore, that the 

(12) [1895] 2 Q. B. 253 ; 64 L. J. Q. B. 582; 72 L. T. 829; 13 K 473; 59 
J. P. 693. 

(13) [1901] 1 K. B. 59 ; 70 L. J. K. B. 26 ; 83 L. T. 431 ; 49 W. E. 223. 
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'Change from a going banking business to one that is being carried 
on ^ih a view to a beneficial winding-up could not have the effect 
contended for. On the other hand, a change of personality certainly 
puts an end to the contract of service: see Brace v. Colder (12). 
This change of personality appears to me to take place in a 
compulsory winding-up. The business is from the date of the 
winding-up order carried on by the Court for the purpose of 
liquidation with the assistance of the liquidator, who is an officer 
of the Court. Is there in a voluntary winding-up a change in the 
personality of the employer ? In my opinion there is not. In that 
oase the assets of the company remain under the control of the 
company ; the liquidator is an officer of the company ; the business 
may even be continued by the directors if either the company or 
the liquidators so think fit. The governing section in the Com- 
panies Act, 1862, as to the effect of a voluntary winding-up on the 
status of the company is section 131, which runs thus : " Whenever 
a company is wound up voluntarily, the company shall, from the 
date of the commencement of such winding-up, cease to carry on 
its business, except in so far as may be required for the beneficial 
winding up thereof." Those latter words imply that for the 
•beneficial winding-up of the company the company does continue 
to exist. Then the section, after providing that transfers of shares 
or alteration in the status of members shall be void, continues: 
** But its corporate state and all its corporate powers shall, notwith- 
standing it is otherwise provided by its regulations, continue until 
the affairs of the company are wound up." 

If, therefore, there is no authority binding me to decide otherwise, 
I should be prepared to hold that the voluntary liquidation did not 
operate to dismiss the servants of the company. Is there any such 
authority ? The only case referred to as such is Shirreff'a Case (1), 
and it is quite true that in that case Lord Eomilly said, '' I am of 
opinion that the resolution to wind up the company ipso facto put 
an end to Mr. Shirreff's employment as manager, and was equiva- 
lent to his dismissal." But the point was not argued. It was 
assumed that Shirreff's employment had been determined, as, in 
fact, it had been, for not only had the company been wound up, 
but Shirreff himself had been appointed liquidator, and received 
400L for his services. The only question that was argued was 
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whether he was entitled to prove for a certain sum payable to him 
under the articles of association in case he should be dismissed 
from his office as manager. I cannot, therefore, regard that case 
as an authority binding me to decide contrary to my own opinion.. 
In Reid v. Explosives Co. (2) there had been an appointment of a 
receiver and manager by the Court in a debenture-holders' action 
followed by a voluntary liquidation, and Mr. Justice Manisty had 
held, for what reasons I cannot ascertain, that the latter event had 
operated to dismiss the plaintiff, who had been in the service of the 
defendant company; but it was unnecessary to decide the pointy 
because the same learned Judge decided that the appointment of a 
receiver and manager had had that effect. In the Court of Appeal 
the point was not decided, and I infer that Lord Esher, at all 
events, inclined to the view that, inasmuch as in a voluntary 
liquidation the liquidator is appointed by, and is an officer of, the 
company, there would not be such a change in the personality of 
the employer as to dismiss the servants. 

On the whole, I am of opinion that the defence fails, and that 
the injunction must go as asked by the notice of motion. 

Solicitors : Field, Roscoe dk Co., agents for Pinsent ct Co., Birming- 
ham, for the Plaintiffs. 
Rawle, Johnstone d Co., agents for W. J. Holbrooke 
Derby, for the Defendant. 
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In re EASTEEN INVESTMENT CO., LIMITED'. 
1904, December 18. Warrington, J. 

Company — Voluntary Winding-up — Disdolutimi, at Expiration of Three Months — 
Transfer of Assets not Possible within the Time — Stayimj Proceedings — 
Companies Act, 1862, m. 89, 138, 142, and 143. 

Where a company went into voluntary liquidation with a view to 
amalgamation with another oompany, and it was subsequently discovered 
that certain assets of the old company, consistiug of mining claims in the 
Transvaal, which were to be tiunsferred to the new company, could not be 
transferred within the period of three months, at the expiration of which 
time the old company would, under section 143 of the Companies Act, 1862, 
automatically cease to exist, and a contributory before the expiration of the 
three months applied under section 138 for an order to stay the proceedings 
in the winding-up, the Court, exercising the power conferred upon it by sec- 
tion 89 in a compulsory winding-up, made an order staying all proceedings 
in relation to the winding-up of the old company, with liberty to apply. 

In re Crookhaven Mining Co, (I) applied. 

In April, 1908, an agreement was entered into by the Eastern 
Investment Go. with another company with a view to amalgama- 
tion, and it was thereby agreed that the assets of the Eastern 
Investment Go. should be transferred to a new company in con- 
sideration of certain fully paid-up shares in such new company. 
Those assets comprised, amongst other things, certain interests 
and participations in mining claims in the Transvaal, which 
were entered in the local registry in the names of trustees in 
defined shares and proportions for the company and other 
persons equitably entitled thereto. In May, 1903, the company 
went into voluntary liquidation, and the liquidator transferred 
certain of the assets to the new company, and directed the 
trustees in whose names the mining claims were entered in 
the local registry to hold them in trust for the new company. 
The liquidator subsequently made up the account required by 
section 142 of the Gompanies Act, 1862, called a general 
meeting of the original company in accordance with the section, 
and made a return, under section 143, to the Registrar of Joint- 
Stock Companies, of the meeting having been held, and its 
date. The return was registered on 22 September, 1904, and 
consequently the company would be '* deemed to be dissolved'' on 

(1) L. B. 3 Eq. 69; 36 L. J. Ch. 226 ; 15 W. E. 28. 
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22 December, 1904. In the meantime it was discovered that the 
revenue regulations of the Transvaal necessitated the transfer of 
the interests in the mining claims by the trustees to the old 
company, and then the transfer by the old company to the new 
one, and that such transfers could not be completed before the 
dissolution of the old company, which would take place on 
22 December. 

This was a motion by the liquidator of the old company, and 
by the new company, in the matter of the voluntary winding-up, 
for an order to extend the period of three months prescribed 
by section 148 of the Act for the dissolution of the company, 
or, in the alternative, for an order to stay proceedings in the 
winding-up. 

A. H. Jessel, for the applicants : 

In view of the decision in In re Scottish Fluid Beef Co. [1898] (2), 
I admit that the Court has no jurisdiction to extend the period of 
three months prescribed by section 143 for the dissolution of the 
company, or to suspend its operation. If, however, the Court 
makes an order staying the proceedings in the winding-up, the 
dissolution of the company under section 148 will be prevented. 
The company will continue to exist, and the transfers can be 
efifected. Such an order may be made in the matter of the 
winding-up before the expiration of the three months: In re 
Crookhaven Mining Co. [1866] (1). The Court has power under 
section 89 to stay proceedings in relation to winding-up by the 
Court. 

[Warrington, J. : Only upon the application of a creditor or 
contributory. The application here is by the liquidator and the 
new company.] 

I can amend the motion by adding a contributory. Section 89, 
taken in conjunction with section 138, which deals with a volun- 
tary winding-up, gives the Court the same power in a voluntary 
winding-up as in a compulsory winding-up or a winding-up under 
supervision. If the winding-up is not stayed in the present case 

(2) 25 Eettie, 1056. 
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the mining claims cannot be transferred to the new company. A 
petition for winding-up by the Court, which would be the only 
alternative, would be an expensive proceeding. 

Wabbinoton, J. : This is a somewhat peculiar application. It is 
an application, when amended as suggested in the course of the 
argument, by a contributory, under section 188 of the Companies 
Act, 1862, asking the Court to exercise the power conferred upon 
it in a compulsory winding-up by section 89, and to make an 
order staying all proceedings in relation to the winding-up of this 
company. The circumstances under which the present application 
is made are somewhat unusual. [His Lordship shortly stated the 
facts, and continued :] It is admitted at the Bar, on the authority 
of In re Scottish Fluid Beef Co, (2), that the Court has no jurisdic- 
tion to stay the dissolution of a company, which takes place auto- 
matically under section 148, by extending the period of three 
months prescribed by that section, and this part of the motion has 
not been pressed ; but the applicants ask for the alternative relief I 
have already mentioned— namely, a stay of all proceedings in the 
winding-up, suggesting that if all proceedings in the winding-up 
are stayed, then the company necessarily continues to exist, and the 
operation of section 148 will thus be prevented. There is no direct 
authority for this contention, but there is some authority in favour 
of the present application in In re Crookhaven Mining Co. (1). In 
that case the dissolution of the company had actually taken place 
when the order was made, though the petition asking for the order 
was presented before the expiration of the three months limited by 
section 148, and Lord Eomilly, M.E., in giving judgment, says : '* At 
the time when this petition was presented, the Court unquestionably 
bad jurisdiction, under the Companies Act, to order the call to be 
made, and I am opinion that the delay in the hearing of the 
petition, caused by the intervention of the Long Vacation, cannot 
affect the rights of the petitioner, and that he is entitled to stand in 
the same position as if the petition had been heard before the 
expiration of three months from the 4th of June." Pausing there 
for a moment, I think it clear that Lord Eomilly must have con- 
sidered that he had jurisdiction to make the order asked for at the 
time when the petition was presented — 81 August ; and I think he 
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must have considered that the dissolation of the company had not 
then taken place, because otherwise the order which was afterwards 
made would have been wrong. Then he goes on : '' That being so, 
it is unnecessary that I should go into the question whether the 
143rd section of the statute deprives the Court of its jurisdiction 
over a company which, under the provisions of that section, is 
deemed to be dissolved ; I am inclined to think that it was not the 
intention of the Legislature, by any provision of this statute — 
which was intended to provide a less expensive and more speedy 
and direct method of winding up companies — to fetter the jurisdic- 
tion of the Court, and compel parties to resort to more circuitous 
and expensive remedies. There must be an order for a call upon 
the holders of the shares not fully paid up, for the purpose of 
adjusting the rights of the shareholders.*' That is not a direct 
authority as to the effect of the order when it is made, but I think it 
is an authority entitling me to make the order I propose to make. 
When one looks at the wording of section 89 of the Companies Act 
the language is very strong. The words are : " upon proof to the 
satisfaction of the Court that all proceedings in relation to such 
winding-up ought to be stayed," then the Court may "make an order 
staying the same, either altogether or for a limited time, on such 
terms and subject to such conditions as it deems fit." Those words 
seem to me to cover everything, and if the winding-up of this com- 
pany is still in operation, as I think it is until the dissolution has 
taken effect by the expiration of the three months limited by 
section 143, then, if I am at liberty to stay " all proceedings in 
relation to such winding-up," I think those words are wide enough 
to effect what the applicants want — namely, to keep the company on 
foot notwithstanding the expiration of the three months. 

I propose, therefore, to make this order: The Court being 
satisfied that for the purpose of effecting the transfer of the assets 
of this company comprised in the agreement of April, 1903, to the 
new company, all proceedings in relation to such winding-up ought 
to be stayed, direct the same to be stayed accordingly, with liberty 
to apply. 

Solicitors : Travers-Sinith, Braithwaite d Co. 
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MASON V. MOTOR TRACTION CO. 

1905, Januai-y 27, February 2. Buckley, J. 

Company — Power to Sdl/or Shartt — Reconstruction — Sale /or Partly Paid SJiarea 
— Unstamped Document, 

Under a clause in a memorandum of association stating one of the objects 
of the company to be '* to sell the undertaking of the company . « . for 
a consideration consisting m whole or in part of . . . shares ... of any 
other company . . ." : 

Held, that the company could sell for partly paid shares. 

In re City and County Investment Co. (1) applied. 

A sale as above was part of a scheme of reconstruction imder which it 
was proposed to distribute the partly paid shares among the (fuUy paid) 
shareholders of the selling company. Qtuere, whether the distribution 
would be tdtra vires* 

An agreement in writing for a sale as above was entered into between 
a company and a trustee for a new company, but was not stamped. On 
an application to restrain the agreement being carried out, the Court looked 
at a copy of the document, not as an agreement, but as a document 
evidencing the terms upon which the company proposed to sell if not 
restrained from so doing. 

The above company was incorporated in 1898 under the name of 
the London Steam Omnibus Co., Limited, but in 1899 changed 
its name to the present one. 

Its nominal capital was 420,000^, divided into 42,000 shares of 
lOZ. each, and at the date of this action the total number of shares 
held by shareholders was 12,743. 

The objects for which the company was established were stated 
in the memorandum of association (clause 8) to be {inter alia) (xiv.) to 
accept payment for any property or rights sold by the company, 
either in cash or in shares or partly in one and partly in the other ; 
(xv.) to promote companies to acquire any property in which the 
company should be interested, and to acquire and dispose of the 
shares of such companies ; (xxii.) to subscribe for, take, acquire, and 
hold, sell, exchange, and deal in shares of any company ; (xxiv.) ** to 
sell the undertaking of the company or any part thereof, for 
such consideration as the company may think fit, and in particular 
ior a consideration consisting in whole or in part of cash, or shares 
or debentures of any other company or companies having objects 
similar or not to those of this company *' ; (xxv.) to distribute any 

(1) 13 Oh. D. 476 ; 49 L. J. Ch. 195 ; 42 L. T. 303; 28 W. R. 933. 
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of the property among the members in specie, bat so that no- 
distribution amounting to a reduction of capital should be mad& 
except with the sanction (if any) for the time being required 
by law. 

The articles of association (article 82) gave the directors in their 
absolute discretion, on behalf and in the name of the company or 
otherwise, power {inter alia) (xiv.) " to sell or dispose of the under- 
taking of the company, or any part thereof, for such consideration 
as the directors may think fit, and, in particular, for shares^ 
debentures, or securities of any other company or companies."^ 
Article 132 empowered the liquidator on any winding-up, with the 
sanction of an extraordinary resolution, to ** divide among the con- 
tributories in specie the whole or any part of the assets of the 
company." Article 133 provided as follows : ** Any such liquidator 
may (irrespective of the power conferred upon him by the Companies 
Acts, and as an additional power), with the consent of a special 
resolution, sell the undertaking of the company, or the whole or 
any part of its assets, for shares, fully or partly paid up . • • in any 
other company . . . and may by the contract of sale agree for the 
allotment to the members direct of the proceeds of sale in propor- 
tion to their respective interests in the company . . . and may 
further by the contract limit a time at the expiration of which shares 
. . . not accepted or required to be sold, shall be deemed to have 
been refused, and be at the disposal of the liquidator or the pur- 
chasing company." Article 134 was, so far as material, as follows : 
" Upon any sale under the last preceding article ... no member 
shall be entitled to require the liquidator either to abstain from 
carrying into effect the sale or resolution authorising the same, or 
to purchase such member's interest in this company ; but in case 
any member shall be unwilling to accept the shares ... to which 
under such sale he would be entitled, he may within fourteen days 
of the passing of the resolution authorising the sale, by notice in 
writing to the liquidator, require him to sell such shares . . . and 
thereupon the same shall be sold in such manner as the liquidator 
may think fit, and the net proceeds shall be paid over to the member 
requiring such sale." 

By an agreement of 9 December, 1904, between the company and 
its secretary Hackney as trustee for an intended new company, after 
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reciting that a new company was about to be incorporated with a 
capital of 65,000{. divided into 180,000 shares of 10«. each, and that 
one of the objects of the new company was to enter into an agree- 
ment '' adopting these presents/' it was agreed that the whole of 
the property and undertaking of the. Motor Company should be sold 
to the new company, which should take over all debts and liabilities. 
It was provided : " (3) The consideration for the said sale shall be the 
allotment to the Motor Company or its nominees of 127,430 shares 
in the capital of the intended company with Is. 6d. credited as paid 
thereon/' " (6) Nothing in this agreement contained shall require the 
Motor Company or any liquidator thereof to be registered in respect 
of any of the shares agreed to be allotted under clause 3 hereof." 
" (10) If the Motor Company shall within twelve calendar ilionths 
after the completion of the said sale pass a resolution for the volun- 
tary winding-up of its affairs, the whole of the costs and expenses 
of and incidental to such liquidation shall be borne and paid by the 
intended company." ''(11) This agreement is conditional on the 
same being ratified by resolution of a general meeting of the Motor 
Company, and if the same is not so ratified within twenty-one days 
from the date hereof either of the parties hereto may by notice in 
writing rescind the same." 

On 10 December, 1904, notices were sent to the shareholders of 
a meeting to be held on 19 December to consider the conditional 
agreement of 9 December ** effecting the sale of the undertaking of 
the company and all its property and assets upon the terms therein 
mentioned," and, if thought fit, to pass a resolution approving the 
agreement, and authorising the directors '* to carry the same into 
effect, with such, if any, modifications as they may think fit." 

Each notice was accompanied by a circular, a form of proxy, and 
a document headed '' Scheme of Reconstruction," in which the pro- 
posed scheme was set out as follows: ''1. A new company to be 
formed with the same name as the existing company, or some other 
suitable name, with a capital of 65,000Z. divided into 130,000 shares 
of 10«. each. 2. The existing company in exercise of the power 
contained in its memorandum of association to sell its undertaking 
and property to the new company for the consideration of 127,430 
shares, each with Is. 6d. credited as paid, in the capital of the new 
company, to be allotted to the company, or its nominees, and on 

M. — ^voL. xn. 8 
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the footing that the new company shall undertake all the debts and 
the liabilities of the existing company, and pay all the costs of 
liquidation and of carrying the scheme into effect. The liability of 
2«. 6rf. on the said shares to be payable 8rf. on claim being made 
therefor, M. on allotment, and the balance as required by calls, not 
exceeding 6d., and of which not less than two calendar months' 
notice must be given. 8. Every member of the existing company 
to be entitled to claim, within the time to be limited for that 
purpose, ten of the above-mentioned shares of the new company, 
each with 7«. 6d. credited as paid up thereon, in respect of every 
101. share held by him in the existing company. 4. The existing 
company to go into voluntary liquidation and the distribution of 
the said 127,480 shares in the new company to be made by the 
liquidator, who shall be at liberty to deal with and dispose of such 
of the said shares as may not be claimed or applied for by share- 
holders in the existing company in the manner and within the time 
fixed for making such claim or application." 

The meeting called for 19 December was adjourned to 4 January, 
1905, when the resolution approving the agreement and authorising 
the directors to carry it into effect was duly passed. 

On 11 January, 1905, the plaintiff, who held 150 fully paid shares 
of lOZ. each in the company,,commenced this action, claiming — first, 
a declaration that the scheme of arrangement or reconstruction by 
means of a sale of the company's property to a trustee for a new 
company, and the consequential distribution among the shareholders 
of the proceeds of sale, was invalid and ultra vires the company ; 
and secondly, an injunction to restrain the company from carrying 
out the scheme, and in particular from carrying into effect the 
agreement of 9 December, 1904. 

He now moved, on notice, for an interim injunction to restrain 
the company, its directors, servants, and agents, from carrying into 
effect the agreement of 9 December, 1904, or from otherwise carry- 
ing into effect the scheme of arrangement or reconstruction intended 
to be carried out by means of it. 

On the hearing of the motion the Court pointed out that the 
agreement of 9 December, 1904, was not stamped. It was stated 
that the amount of the stamp duty was being adjudicated. The 
plaintiff declined to pay the duty, and the defendants declined to 
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give any undertaking to pay except in the event of the agreement 
being held to be valid. Ultimately, upon the ground stated in the 
judgment, the Court felt itself justified in looking at a copy of the 
agreement. 

BuckmcLster^ K.C., and Whinney^ for the plaintiff: 

This is a scheme for reconstruction of the old company by a new 
company taking over its assets in consideration of shares which are 
not fully paid up. That is not within the memorandum of associa- 
tion. And it is proposed not only to sell the undertaking and 
property of the old company to the new for partly paid shares, but 
to do a good deal more — to go on and distribute the purchase con- 
sideration, the partly paid shares, among the shareholders of the 
selling company. A shareholder cannot be compelled to take in 
lieu of his share anything which has a liability upon it. If the 
company's view is right, a shareholder may be compelled to take 
a thing which is utterly worthless or incur a liability which he 
cannot afford. Honig v. BlacketVs Mines, Limited [1901] (2) is the 
only case where it has been held that a sale can be made under the 
memorandum for shares not fully paid. 

[They cited Cotton v. Imperial and Foreign Agency and Investment 
Corporation [1892] (3) , Doughty v. Loinagunda Reefs, Limited [1902] (4) , 
and Manners v. St, David's Gold and Copper Mines, Limited [1904](6).] 

[Buckley, J. : The question divides itself into two — first, whether 
a sale can be made for shares not fully paid ; and secondly, if it 
can, what can be done with the shares. It may be that an individual 
shareholder, as opposed to the corporation, cannot be put under a 
liability. But I do not see why under a memorandum like the 
present a sale cannot be made for shares not fully paid.] 

Asibury, K.C., and H. E. Wright, for the company : 

Clauses 8 and 4 of the ** Scheme of Reconstruction," which deal 
with the disposition of the purchase consideration, are not yet part 
of the scheme; the agreement deals only with clauses 1 and 2 

(2) 45 Sol. J. 770. 

(3) [1892] 3 Oh. 454 ; 61 L. J. Oh. 684 ; 67 L. T. 342. 

(4) 9 Manson, 418 ; [1902] 2 Ohi 837 ; 71 L. J. Oh. 888 ; 51 W. R. 29. 

(5) 11 Manson, 425 ; [1904] 2 Oh. 593 ; 73 L. J. Oh. 764 ; 91 L. T. 277 ; 20 
Ti. T. 729. 

3 2 
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— namely, the sale — and the company is willing to undertake not 
to carry them out without a further resolution being passed. The 
only question at present is whether a sale for partly paid shares is 
valid. It is quite clear that it is. 

[They cited In re City and County Investnient Co. [1879] (1), 
and Postlethtoaite v. Port Philip and Colonial Oold Mining Co. 
[1889] (6).] 

Distumal, for Hackney. 

Cur. adv. vtdt. 
2 February. 

Buckley, J. : The scheme of reconstruction dated 10 December, 
1904, contains four paragraphs. The first two deal with the forma- 
tion of a new company and a sale by this company of its under- 
taking to that company for partly paid shares. The last two 
paragraphs deal with the manner in which the shares which form 
the purchase consideration are to be dealt with. The plaintiff has 
argued this motion as if the distribution of the purchase considera- 
tion under the last two paragraphs of the scheme had been resolved 
upon and was a matter for present consideration. In my opinion, 
that is not the case. The company have passed a resolution 
approving a certain conditional agreement dated 9 December, 1904, 
and authorising the directors to carry it into effect. I am precluded 
from looking at that document as an agreement, for it is not 
stamped. It has, I am told, been carried in for adjudication. It 
would be unfortunate if I were compelled to require it to be 
stamped for the purposes of an argument which, if successful, would 
preclude it from ever being carried into effect. I am not, I think, 
driven to that course. I can look at a copy of the document, not 
as an agreement, but as a document evidencing the terms upon 
which the company by the resolution which has been passed pro- 
pose to sell if they are not upon the present motion restrained from 
selling. Upon looking at it, I find that it contains nothing addressed 
to the last two paragraphs of the scheme. The company have 
simply resolved to sell for a certain number of partly paid shares. 
The whole question before me is whether a proposal so to sell is ultra 

(6) 43 Ch. D. 462'; 69 L. J. Ch. 201; 62 'L. T. 60; 38 W. E;246; 
2 Meg. 10. 
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vires. Looking at the contemporaneous circular of 10 December, 
I agree that the company no doubt intend, if they legally can 
do so, to deal with the 127,480 shares which will form the purchase 
consideration by distributing them amongst the holders of the 12,748 
shares in their own company. But the question whether they can 
legally so distribute them as suggested in the last two paragraphs 
of the scheme will not arise until the necessary steps are taken for 
authorising such a distribution. The defendants are prepared to 
undertake not to carry out paragraphs 8 and 4 of the scheme 
without a further resolution of the company. Upon that under- 
taking being given, it is plain that the question does not arise at 
present. Counsel for the plaintiff had the courage to argue that I 
ought to restrain the company from holding a meeting to consider 
such a method of distribution. I cannot do that. The company 
may meet and discuss anything they like. When they have arrived 
at a conclusion there will arise for the first time for decision the 
question whether such a resolution as they pass can legally be 
carried into effect. 

From the foregoing it results that the only question I have to 
determine upon this motion is whether under clause 8 (xxiv.) of the 
memorandum of association this company can sell for partly paid 
shares. There is nothing, in my judgment, in the context or in the 
memorandum and articles of association as a whole, so to qualify 
the meaning of the word " shares," as there used, as to confine it 
to a particular class of shares — namely, shares fully paid. Upon 
the same word in section 161 of the Companies Act, 1862, it was 
decided, in In re City and County Investment Co. (1), and subsequent 
cases, that a sale may be made for partly paid shares. I think the 
same is true of this memorandum of association. There is no 
reason in the nature of things why a company whose objects include 
subscribing for, taking, and holding shares should, under an 
authority to sell for shares, be precluded from taking shares partly 
paid. If the shareholders, as distinguished from the corporation, 
were to be compelled to become the holders of the shares, and thus 
come under liability, a totally different question would arise. The 
result of the present transaction is simply that the partly paid 
shares which form the purchase consideration become assets of the 
selling company, and as such must be dealt with as such assets, can 
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legally be dealt with by the corporation. In my judgment, this sale 
for partly paid shares is not, upon that ground, open to question. 
The defendants, therefore, giving the undertaking above stated, 
there will be no order upon the motion except that the costs be 
costs in the action. 

Solicitors: J. A, Baitruin, for the Plaintiff. 
W, J. Hunter, for the Defendants. 



In re DUNCAN & CO. 
1905, January 17. Buckley, J. 

Co mpa ny — Win ding- up — Proof — Right to In tereat — Stockbroker's Ciistomers — 
Deposit on Wagering Transactions — Accord and Satis/action — Compromise — 
Civil Procedure Act, 1833, «. 2S— Gaming Act, 1845. s, 18. 

On the winding-up of a company, creditors from whoso course of dealing 
with it there can be implied a contract to pay interest are entitled to 
interest on admitted debts to the date of paying a final dividend, provided 
there be surplus assets. 

This is so notwithstanding the debt is for money deposited to secure a 
wagering contract. 

Universal Stock Exchange v. Strachan (!) followed. 

The duty of a liquidator is to distribute the assets according to the rights 
of the parties ; therefore a receipt for final dividend expressed to be in full 
discharge of all claims is no release of a claim for interest if the liquidator 
knew the question was to be raised. 

The amount of a debt admitted to proof is the amount at the date of 
winding-up; therefore, if the amount has been settled by compromise 
under order of the Coui-t, 'this does not negative a right to subsequent 
interest. 

This was a summons for directions as to payment of interest on 
the amounts admitted to proof by the liquidator of W. W. Duncan 
& Co., Limited, a company carrying on the business of outside 
•stockbrokers, which was wound up by order dated 22 May, 1901, 
William George Blakemore being appointed liquidator by order of 
28 June, 1901. 

Among the creditors were a number of persons who had been 

(1) [1895] 2 Q. 13. 329 ; 64 L. J. Q. B. 723 ; 72 L. T. 6 ; 43 W. R. 611 ; 59 
J. P. 549; 14 11. 467. In H. L., sub nom. Universal Stock Exchange v. Strachan, 
[1896] A. C. 166; 65 L. J. Q. 13. 429; 74 L. T. 468; 44 W. E. 497; 60 J. P. 
468. 
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GUBtomers of the company in its stockbroking transactions ; and 
in a list of admitted creditors exhibited to the liquidator's affidavit 
their names appeared in schedules distinguished respectively by 
the letters D, E, and P. 

In the course of dealing between the company and their cus- 
tomers it was the rule that the latter should deposit sums of money 
as cover to provide for possible losses in the carrying over of stocks 
and shares, and that the company should allow interest at 4 per 
cent, on the balance of such sums while in their hands. 

The customers in Schedule D had presented proofs for the 
amount of cover unexhausted at the date of the winding-up order, 
and these the liquidator had admitted in full. Those in Schedule E 
had claimed for unexhausted cover, and in some cases for interest 
at 4 per cent, to the same date, and so far their claims had been 
allowed ; but they had also claimed for profits on purchases and 
sales of stock, and these claims had been disallowed as being under 
gaming and wagering contracts. The proofs of the customers in 
Schedule F had been wholly rejected by the liquidator, but after- 
wards compromised and admitted for unexhausted cover, the 
amounts of which were fixed by an order of the Court. 

The company turned out to be fully solvent, and the liquidator 
declared and paid a first dividend of 10«. in the pound in 1908, and 
a second and final dividend of the same amount in 1904, making 
208. in the pound. 

These dividends were paid to the customers in all three classes on 
the amounts admitted to proof as above stated, and each of them 
signed a receipt in the following form : 

*^In the matter of W. W. Duncan d Co., Limited. July, 1904. 

"Received of William George Blakemore, liquidator in the above 
matter, the sum of being the amount payable to me in 

respect of the second and final dividend of ten shillings in the 
pound on and in full discharge of my claims against this company." 

Certain of the customers claimed to be entitled to interest at 4 
per cent., from the date of the winding-up order to that of payment 
of the final dividend, on the amounts for which their claims had 
been admitted to proof, and the object of the present summons 
was to determine the question whether such right existed. 
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An afiSdavit was filed by W. H. Robertson, a creditor under 
Schedule E, showing that he had at first refused to sign a receipt 
ill the above form, and only consented to do so on receiving an 
express assurance from the liquidator that the question of interest 
should remain open for subsequent determination. 

Another creditor in the same class, Dr. F. Le Coque Thome, 
made an affidavit to the effect that when he signed the receipt he 
had no intention of abandoning any claim he might have for 
interest. 

By an order of Mr. Registrar Hood, dated 25 August, 1904, the 
said Dr. Thorne was appointed to represent the customers in 
Classes D and E, and Mr. H. T. Stewart, whose claim was 
included in Schedule F, those in that class. 

J. jR. Atkin, for the liquidator : 

The question is whether these are the original debts bearing 
interest. In so far as the claims are for cover only, the customers 
have repudiated the original contract, and have claimed only 
as for money had and received. The Civil Procedure Act, 1888 
(3 & 4 Will. 4, c. 42), s. 28, gives a right to interest by way of 
damages in cases where it could not otherwise be claimed ; but the 
conditions of the section have not been fulfilled, for neither was 
the money payable under a written instrument at a time certain, 
nor has any demand in writing been made for it — unless a 
proof is a demand. Rule 100 of the General Rules made under 
the Companies (Winding-up) Act, 1890, is in similar terms. 
The right to interest further depends upon whether there are 
surplus assets: In re Huinber Ironworks and Shipbuilding Co., 
Wairant Finance Co.'s Case [1869] (2). 

Frank Russell, for Dr. Thorne, represented the creditors in 
Schedules D and E : 

Interest is payable where a contract to pay it can be implied 
from the custom of dealing between the parties: see Seton's 
Judgments and Orders (6th ed.), vol. ii. p. 1386; De Haviliand 
v. Bowerbank [1807] (8), per Lord Ellenborough. It can be 

(2) L. E. 4 Oh. 643; 38 L. J. Ch. 712; 20 L. T. 859; 17 W. B. 780. 

(3) 1 Campb. 49. 
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proved that this company paid interest on their transactions. 
The onus is on them to prove that the implied contract to pay 
interest was conditional on the whole bargain — that is, the 
wagering transaction — being carried out. As to repudiation, it 
is the company who have repudiated the contract in refusing to 
pay profits. 

C. L. Attenbormigh, for H. T. Stewart, representing the 
creditors in Schedule F: 

The Gaming Act, 1845, does not afifect these deposits : Strachan 
V. Universal Stock Exchange [1895] (1). We are equally entitled to 
recover the interest as the deposits themselves. The question of 
interest is not compromised by the order fixing the amount due for 
«over. 

Sargant, for the contributories : 

These debts are not debts bearing interest ; but, if they are, then 
in all three classes there has been accord and satisfaction, and as 
to F there has also been a compromise. As to the first point, the 
customers are not getting back their money under a contract, for 
the contract was bad. They are getting it back as money had 
and received. It is admitted that they cannot recover the principal 
under the contract, and it must be the same with the interest, 
otherwise the two claims are incompatible. 

Then the receipts given were an accord and satisfaction, and the 
reservation of the question of interest by Robertson cannot apply 
to the other claimants. The rule that a smaller sum cannot be 
held a satisfaction of a larger does not apply when the payment is 
by a negotiable instrument such as a cheque, as in this case: 
Goddard v. O'Brien [188'i5] (4). As to Class F the compromise 
fixed the total sum to be paid, and it must be taken to include 
interest. The sum so fixed could not be in the same position as 
that originally claimed so as to bear interest. 

Buckley, J. : The company in this case carried on business as 
outside brokers, and they received from persons who were minded 
to be their customers deposits of sums as cover. They then 
(4) 9 Q. B. D. 37 ; 46 L. T. 306 ; 30 W. E. 549. 
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entered into transactions for those customers, \7hich have been 
held to be wagering and gaming transactions, and therefore illegal. 
As a result of the course of dealing between the company and its 
customers, I think it is fully made out that the contract between 
them was that interest should be allowed upon the amounts 
deposited by the customers by way of cover. In the winding-up 
the claims of the customers have been admitted for certain 
amounts, and the particular cases with which I have to deal are 
those which are contained in Schedules D, E, and F, in an exhibit 
to the liquidator's affidavit. For the purposes of this judgment I 
do not think there is any difference between those three classes. 
Counsel for the contributories has pressed one point with regard to 
Class F which I will deal with separately, but, subject to that, I do 
not think there is any difference in point of principle between the 
three classes of cases with which I have to deal. 

I think it is made out that there was, by reason of the course of 
dealiug between the parties, a contract that the company would pay 
interest to the customer on the amount of his cover. The result of 
the winding-up is that happily there has been enough to pay the 
creditors twenty shillings in the pound, and the only question I 
have to determine is whether the customers are entitled to interest 
in addition. In my opinion they are. In Straclian v. Universal 
Stock Exchai^ge (1), which went to the House of Lords, and which 
was an action to recover back securities deposited as cover for 
differences which might arise on gambling transactions in stocks 
and shares, it was held that the Gaming Act, 1845, applies only to 
money or valuable things deposited as the stake to abide the event 
of a wager, and does not apply to money or valuable things 
deposited as security for the observance by the loser of the terms 
of the wagering contract. Lord Justice Rigby says : ** The claim " 
(that is, to get back the valuables) *^ may be called a claim in trover 
or detinue, or it may be called — and I rather lean to that point of 
view myself — redemption. Here is a man who claims to be a 
mortgagee " (that is to say, this company is here claiming to hold 
these securities as mortgagee). '^Directly the transactions are 
held to be gaming transactions, it follows as a matter of course 
that his claim in respect of them fails ; and where from the nature 
of the transaction itself nothing can be due on the mortgage, the 
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mortgagee mast deliver up the security." It is quite plain there 
that the Lord Justice is dealing with it as a claim made in contract. 
It was a contract between the parties, with the result tliat there 
was no mortgage debt in respect of which the mortgagee could hold 
the securities. Here the proof and the subsequent claim for interest 
in the winding-up are the form in which, under the circumstances, 
the customer asserts his right to work out the obligations arising 
under the contract, including, as it seems to me, his right in respect 
of interest. I think therefore — the company proving to be a 
solvent company — that the depositors are entitled to the interest, 
which, as part of the course of dealing, was payable by the 
company to them in respect of their cover. 

But then it is said that, even supposing that is so, they have 
released it because the receipts they have signed contain the words 
'* being the amount payable to me in respect of the second and 
final dividend of 10a. in the pound on, and in full discharge of, my 
claims against this company." It is said that was a release of the 
right to interest if it existed. Now there is one of these gentlemen, 
one Robertson, who was asked to sign that, and there is exhibited 
to one of the affidavits a bundle of correspondence which shows it 
to be absolutely plain that before the liquidator was going to pay 
this dividend he knew there was this question in respect of interest, 
and that Bobertson appended his signature to that form of receipt 
on the terms that the question of interest should be left wholly 
open. I am asked to say that, notwithstanding that, the liquidator 
intended, by taking this form of receipt, to entrap every other 
creditor of the concern and get the release from him, when he 
knew all the time that there was really a question to be determined 
whether these creditors were entitled to interest or not. I decline 
to attribute so dishonest an intention to any liquidator. It is the 
liquidator's duty to see that the estate in his hands is distributed 
according to the rights of the parties, and not to induce somebody 
to let slip a right as to which the liquidator knows there is a real 
question to be determined. I do not think that the receipt was 
ever taken, or given, with the intention of precluding this question 
at all. Over and beyond that, the party who signed that receipt 
got no consideration at all for giving up his right to interest if he 
had any. He was entitled to receive the 10«. in the pound ; it was 
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his as the distribution in the winding-up of the company, and in 
respect of that he received no consideration whatever for the release 
of his right to any further sum, if any was payable. I do not think 
there is any doubt that the right to interest was left open. 

That disposes of the case as regards Classes D and E. With 
regard to Class F this further point is made. The creditors of that 
class made proofs which the liquidator rejected altogether; the 
matter was then brought before the Court, the decision of the 
liquidator rejecting the proofs was reversed, and the proofs were 
admitted to rank for dividend in the winding-up of the company 
for certain amounts. Now what do you admit to proof for dividend 
in the winding-up of a company ? The amount of the debt at the 
commencement of the winding-up. That has nothing whatever to 
do with the payment of interest after the winding-up if the com- 
pany is solvent. There could not be a proof for that. The sum 
for which proof can be made is the amount which is entitled to 
rank for dividend as against the assets so far as they wdll go. A 
compromise in respect of that right of proof is no compromise, in 
my judgment, of any right of the creditor to have interest if the 
company turns out, as it has done, to be solvent. 
' I think, therefore, that the liquidator ought to pay to the 
creditors in Classes D, E, and F, out of the surplus assets of the 
company, after paying 20». in the pound, interest according to the 
rate which prevailed during the course of dealings between the 
company and the customers, such interest to be calculated on the 
amounts admitted to proof so far as they represent unexhausted 
cover. 

Solicitors : Tyirell, Lewis, Leivis dc Broadbent, for the Liquidator. 
Emmet cO Co. and Attenboroti^fh d- Son, for the 

Customers. 
Nathaniel Reynolds, for the Contributories. 
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In re WENBORN & CO. 
1905, Januai-y 81. Buckley, J. 

Company — Voluntary Winding-up — Action Pending against Company for Damages 
— Bepttdiation of Claim by Liquidator — Adoption of Defence — Judgment for 
Plaintiff with Costs — Liability of Assets for Costs in Full, 

Where the liquidator of a company in voluntary liquidation repudiates a 
claim for damages for which an action is pending or is brought against the 
company and defends the action, and the plaintiff obtains judgment with 
costs, the liquidator must pay the costs in full out of the assets. 

In re Thurso New Gas Co. (1) distinguished. 

The liquidator's proper course in such a case is to apply to stay the action, 
when the Court, if allowing it to go on, will do so on terms that the 
plaintiff shaU, if successful, add his costs to the damages recovered. 

This was a sammons by Louis Charlier, of Brassels, plaintiff in 
the action hereinafter mentioned, asking for an order directing the 
respondent Frederick Charles Harper, as liquidator in the voluntary 
winding-up of Wenborn & Co., Limited, to pay 548Z. Us., the 
plaintiff's costs in an action brought by him against the said 
company for damages for breach of a contract to supply coals. 

The action was to have been tried on 17 May, 1904, but a post- 
ponement was made on the plaintiff's application, many of his 
witnesses being abroad, and it appearing doubtful whether the case 
would be reached before the Whitsuntide vacation, which was then 
approaching. The trial was eventually fixed for 7 July. 

Between these two dates — namely, on 17 June, 1904 — an extra- 
ordinary resolution was passed by the company for voluntary 
winding-up, and the respondent was appointed liquidator. An 
interview thereupon took place between the plaintiff's solicitors and 
the solicitor then acting for the company, after which the former,, 
on 22 June, 1904, wrote to the latter the following letter : 

'* Charlier v. Wenborn Jt Co., Re Wenhom dk Co., Limited. 

" In view of the resolution for the voluntary winding-up of the 
above company, we shall be glad if you will write us definitely, 
stating whether your client the liquidator is prepared to admit the 
claim of our client M. Charlier, in respect of the breach of contract 
for which the action is now proceeding, at the amount claimed or at 

(1) 42 Ch. D. 486; 61 L. T. 351 ; 38 W. E. 156 ; 1 Meg. 330. 
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any Bmaller amount, or whether your client proposes, as we under- 
stood at our interview with you that he does, to dispute the claim 
altogether. We should however like to have it definitely put in 
writing whatever course is proposed to be adopted." 

The company's solicitor replied on 23 June, as follows : 

" In reply to your letter of yesterday's date, as I informed you at 
our interview, the liquidator cannot admit the claim of your client 
in this action." 

The plaintiff's solicitors also wrote on 22 June, 1904, to the 
liquidator as follows : 

"Re Wenbom d- Co., Limited, Charlier v,'JFenboim d Co., Limited. 

''We understand that you are the liquidator appointed under the 
extraordinary resolution for winding-up the above company, and 
we beg to give you formal notice that our client, M. Louis Charlier 
of Brussels, claims from the company the sum of 4,000Z. in respect 
of damages for breach of contract, and which is the subject of an 
action now proceeding in the King's Bench Division of the High 
Court of Justice (Commercial Court) ; and we require you not to 
part with or distribute the assets of the said company without 
having regard to our client's said claim. 

" We shall be obliged if you will kindly acknowledge receipt of 
this letter." 

The liquidator replied on 28 June, as follows : 

'' I am in receipt of your letter of the 22nd instant, the contents 
of which I note." 

The trial took place in the latter part of July, the liquidator 
being represented by counsel, who called witnesses for the defence, 
and on 4 August judgment was given for the plaintiff for 7602. 
damages and costs. The latter, after taxation and allowance of 
certain items by way of set-off, amounted to the amount of 548Z. ll^. 
now claimed, about 600Z. being in respect of costs incurred since 
the date of the winding-up resolution. 

The plaintiff's contention was that the sum claimed ought to be 
paid in full, since the liquidator had adopted the defence and failed 
in the action. The assets of the company were insufficient to pay 
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more than 10<. in the pound on debts admitted to proof, and of this 
a dividend of 6«. 8d. in the pound had already been declared. 

Ernest Todd, for the plaintiff : 

The costs ought to be paid in full by the liquidator out of the 
assets. The company ought to be treated like any other unsuc- 
cessful litigant ; and as the action has been defended for the benefit 
of the estate, the estate ought to be fixed with the costs to which the 
plaintiff has been unnecessarily put : In re Trent and Humher 
Shipbuilding Co., Bailey and Leetham's Case [1869] (2), per 
Jaues, V.-C. 

In In r^ London Drapery Stores [1898] (8), the company's liability 
to pay in full the costs of the defendant incurred after the winding-up 
was not disputed, and as to those incurred before, they were also 
held liable on the principle of Boynton v. Boynton [1879] (4). 

In re Thurso New Qas Co. [1889] (1) is the only case against 
me. There the liquidation was under supervision of the Court, 
and the costs were foreign costs, the action being in the Scottish 
Courts. The judgment made no reference to Bailey and Leetham^s 
Case (2), though it was cited to the Judge. In the present case the 
liquidator had full discretion under section 183 (7) of the Companies 
Act, 1862, which puts him in the same position as an official 
liquidator who has obtained the sanction of the Court under 
section 95. Therefore the principle of Bailey and Ijeetham's 
Case (2) is applicable. 

J. W. Mansfield, for the liquidator : 

The case is governed by authority and the settled practice of the 
Court. In Buckley on the Companies Acts (8th ed.), p. 285, the 
learned author, after dealing with Bailey and Leetham's Case (2) 
and other cases, says : '' The intention of the Act, where there is a 
resolution passed to wind up voluntarily, is (section 188) that all the 
creditors shall be paid pari passu, and the Court will therefore 
interfere by injunction to restrain one creditor from seizing an 
undue share of the assets for his own benefit. And, if a creditor 

(2) L. R. 8 Eq. 94, 97 ; 38 L. J. Ch. 485, 486 ; 20 L. T. 301 ; 17 W. R. 1079. 

(3) 6 Manson, 338 ; [1898] 2 Ch. 684 ; 67 L. J. Ch. 690 ; 47 W. R. 118. 

(4) 4 App. Cas. 733; 41 L. T. 450; 27 W. R. 825. 
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commence or proceed with an action for his debt after the winding-up 
commences, he can at most only add his costs to his debt." 

These words were quoted by Lord Justice Kay, in In re Thurso 
Nexo Gas Co. (1). 

[Buckley, J. : Is there in the present Winding-up Bules any 
equivalent to Rule 27 of 1862?] 

Rule 97 is the corresponding rule in those of 1908, and it is 
stronger than the old rule. In re Poole Firebrick, dtc, Co. [1873] (5> 
shows that where a judgment is recovered against a company after 
the commencement of a voluntary winding-up the Court will stay 
execution on the terms of the creditor being admitted to prove for 
his judgment debt and costs and the costs of the application to stay; 
but it is questionable whether an application to stay the present 
action would have been granted. The question at issue was a some- 
what obscure one — namely, as to the class of coal the company had 
contracted to supply. Under the circumstances it cannot be said^ 
in the words of Vice-Chancellor Jambs, in Bailey and Leetham's 
Case (2), that the action was improperly resisted. 

In the cases cited for the plaintiff the action was commenced 
after the winding-up, which, moreover, was either compulsory or 
under supervision. Here the winding-up was voluntary, and the 
action had already been commenced, and would have been tried 
before the winding-up but for the state of the Cause List. The 
action being for damages and not for debt, the liquidator had no 
course open but to defend. It is an a fortiori case. In re Thurso 
New Gas Co. (1) was followed in In re Snyder Dynamite Projectile 
Co., Peck v. The Company [1893] (6). It is indistinguishable and 
ought to be followed. 

Buckley, J. : The cases which have been cited are not easy to 
reconcile, but the principle underlying them all is that, pi^imd facie, 
where there is a winding-up, whether voluntary or compulsory, of a 
company, all claims against the company ought to be ascertained 
in those proceedings, and, together with the costs, dealt with 

(6) L. R. 17 Eq. 268 ; 43 L, J. Ch. 447 ; 22 W. E. 247. 
(6) W. N. (1893) 37. 
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according to the rales applicable to the distribution of the assets ; 
bnt that if an action is pending, or is brought, to which the com- 
pany is a party, and the company, by its liquidator, determines to 
prosecute or defend that action for the benefit of the estate, 
then the estate must be treated as a litigant party, and must 
on failure bear the costs ; that is to say, the other creditors, for 
whose benefit the action is brought or defended, must pay the costs 
in full, and not only a dividend. The question here seems to be. 
Did the liquidator adopt this defence on behalf of the estate, and did 
he fail ? If so, the estate must pay the costs as a whole. The 
case falls to be decided, as many cases do, on its own particular 
circumstances. The plaintiff alleged that the company had com- 
mitted breaches, extending over a considerable period, of a contract 
to supply him with coals, and he accordingly brought an action for 
damages — that is, for unliquidated damages — and not for debt. 
The action was prosecuted in the Commercial Court, and was ready 
for trial on 17 May, 1904. The parties were not tlien ready, and 
accordingly the trial was postponed till after Whitsuntide ; and on 
16 June, on application to the Court, a day in July was fixed. 
Meanwhile on 17 June, the company passed an extraordinary reso- 
lution for voluntary winding-up. Therefore the action was ripe for 
trial, and the winding-up commenced between the date first fixed 
and that on which the trial actually took place. Then certain 
letters passed, and on these I base my decision. [His Lordship read 
the material parts of the letters of 22 June and 28 June, 1904.] 
The effect of these letters seems to be this : The plaintiff says : '' I 
have a claim pending against your company for damages. You are 
the liquidator. Are you prepared to admit my claim for any, and 
if so for what, amount ? " The liquidator replies, '' I do not admit 
your claim at all." 

It seems to me that the liquidator adopted the defence in the 
action and elected that it should go on. The action went on and 
the plaintiff obtained judgment for damages and costs. The proper 
course for the liquidator to pursue when he got the plaintiff's letter 
was to apply, as he could have done, to have the action stayed, and 
very likely the Judge might have taken the view that the claim was 
one that could be better established in the action, and would have 
let it go on, on the terms that the plaintiff, if successful, should 

M. — VOL. XII. 4 
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add his costs to the amount for which he obtained judgment — 
which is what the liquidator now wants him to do. But the liqui- 
dator, instead of pursuing this course, resisted the claim altogether 
and adopted the defence on behalf of the estate, and it seems to me 
that the other creditors must bear the costs, in the sense that they 
must come out of the company's assets. 

As regards Bailey and Leetham's Case (2) and the other cases 
cited to me there is no real difficulty. When a liquidator in a 
voluntary or compulsory winding-up comes to the Court and asks 
leave to bring or defend an action by or against the company, and 
obtains leave, the Judge in effect pledges the assets of the company 
for the costs of the action which he authorises the liquidator to 
adopt or defend. In Bailey and Leetham's Case (2) leave had been 
given to defend an action brought against the company, and when 
the company lost the action Vice-Chancellor James, as he then was, 
ordered the costs in full to be paid out of the company^s assets. 
The principle of that case applies here, although the liquidator did 
not apply for leave. He was not bound to apply, though he might 
have done so. He determined to defend, and must be taken to have 
done so at the expense of the estate. His counsel has very properly 
pressed me with the case of In re Thurso New Gas Co. (1), but I 
have two observations to make on that case. One is that the pas- 
sage, there relied on, at 42 Ch. D. p. 491, applies where a creditor 
is suing for a debt, and there is some difference between suing 
for a debt and suing for damages. The other is that in that case 
there was not, as here, a request and refusal such as I find in the 
letters of 22 and 28 June. The latter constitutes such an adoption 
of the defence as brings the case within the principle of Boynton 
v. Boynton (4), which was followed by Mr. Justice Wbight in 
In re London Drapery Stores {S). The defence has been adopted 
with all its consequences, including the liability to pay costs. It 
has been adopted as a whole, and the liquidator must pay out of 
the assets the costs of the action in full from its commencement, 
and also the costs of this application. 

Solicitors: ,Church, Rendell d: Co,, for the Plaintiff, 

Goodacre, Harrison d Darrell, for the Liquidator. 
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In re N. DEFRIES & CO., LIMITED, BOWEN v. 
N. DEFRIES & CO., LIMITED (1). 

1908, November 11. Buckley, J. 

Company — Deheniures — Omission to Register toithin Prescribed Time — CanceUaiion 
and Issue of Fresh Debentures in Substitution — Companies Act, 1900, s, 14. 

Where a company has issued a series of debentures, but has omitted to 
register them within the twenty-one days limited by section 14 of the 
Companies Act, 1900, it is competent to the company to cancel the issue, 
and to issue and register a fresh series of debentures bearing a later date in 
substitution for them, and such issue and registration will be valid under 
sections 14 to 16 of the Act. 

This was a debenture-holders' action brought by the plainti£f on 
behalf of himself and all others the holders of first mortgage 
debentures of the company for a declaration that such mortgage 
debentures constituted a first charge upon all the property of the 
company, and consequential relief. 

The company was incorporated in May, 1901. 

In March and April, 1908, the company, under a power in its 
memorandum of association, made an issue of debentures for the 
total amount of 5,000Z. in order to secure money borrowed for the 
purposes of the company. The debentures were all in the same 
form for 25Z. each, and carried interest at 61. per cent. By the 
indorsed conditions it was provided {inter alia) that the principal 
moneys thereby secured should forthwith become payable if {inter 
alia) an order should be made or an effective resolution passed for 
the winding-up of the company. 

The plaintiff was the registered holder of forty of the debentures, 
all dated 7 April, 1903, for securing principal sums amounting in 
the aggregate to 1,000Z., which were issued to him under the 
following circumstances : 

On 2 March, 1903, the company was indebted to the plaintiff in 
the sum of 92/. 14«. for work done and for commission ; and on the 
same day the plaintiff advanced to the company the sum of 407/., 
under an agreement with the company that the aggregate sum of 
4991. 148, should be secured to him by debentures of the company 
bearing the face value of 1,0002. 

Early in March, 1902, a meeting of the directors was held, at 

(1) This case has been held over for want of space. — "Ed, 

4 2 
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^hich a resolution calling in the certain debentures which had 
previously been issued and creating a fresh issue of 6,000Z. wa& 
duly passed, and debentures numbered 1 to 120, dated 18 March, 
1908, and others numbered 121 to 192, dated 16 March, 1908,. 
were sealed by the company. These debentures were not delivered 
to the debenture-holders, but were handed to the company's- 
solicitors for registration ; and it was then discovered that tho 
twenty-one days limited for that purpose by section 14 of tho 
Companies Act, 1900, had expired. Accordingly, a further meeting 
of the directors was held on 6 April, 1908, at which a resolution 
was passed that the debenture bonds should not be issued, but 
retained by the company and cancelled, and that other debentures 
to be numbered from and after 198 should be sealed and issued 
and handed to the debenture-holders as formerly. Accordingly, on 
7 April, 1908, a fresh series of debentures was sealed and issued,, 
and registered on 11 April, 1903. These debentures were indorsed 
with the Registrar's certificate under section 14, sub-section 6 of 
the Companies Act, 1900, and were delivered to the plaintiff and 
the other debenture-holders. 

On 17 April, 1908, a meeting of shareholders of the company 
was held, at which an extraordinary resolution was passed for 
winding up the company voluntarily, and a liquidator was. 
appointed. 

On 20 April, 1908, the writ in the present action was issued. 

On 26 May, 1908, a compulsory order was made to wind up the- 
company on a petition presented on 2 May, 1908, and the action 
was by leave continued against the Official Receiver, acting as. 
liquidator of the company. 

The company by its defence alleged that the debentures, of which 
forty were issued to the plaintiff, were not filed with the Registrar 
of Joint-Stock Companies within twenty-one days after the mortgage 
or charge which they purported to secure or confer was created. 

Levett, K.C., and A. H. Jessel, for the plaintiff: 

Although the agreement to give the debentures was made on 
2 March, the debentures were in fact issued on 7 April and 
registered on 11 April. They are therefore valid. It is open to a 
company to cancel an issue of debentures which is not registered 
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in time, and to make a fresh issue. As to the meaning of the 
word "created" in section 14 of the Companies Act, 1900, see 
In re Abrahams [1902] (1). The plaintiff relies on the indorsed 
certificate of the Registrar under section 14, sub-section 6 of 
the Act. 

Eustace Smith, for the Official Receiver : 

The money was advanced under the agreement of 2 March, but 
the debentures were not registered until 11 April — that is, more 
than twenty-one days after the charge was given. They are there- 
fore invalid. The charge was created on 2 March, when the 
plaintiff parted with his money upon the faith that debentm*es 
would be given to him as security. He had at that date, at all 
events, an equitable charge. The debentures were given to him in 
pursuance of terms which had previously been arranged. It 
would be contrary to the spirit of the Act of 1900 that a company 
should be able to substitute a fresh security for a former invalid 
one. Such substitution would be without consideration. 

No reply was called for. 

Buckley, J., referred to the facts and stated that the antecedent 
agreement by the company to give debentures to the plaintiff was 
proved. He continued: The only point argued before me is 
whether those debentures had been registered in time. If there 
was, as I think there was, an agreement on 2 March to give 
security, was it sufficient to register on 11 April debentures issued 
in fact on 7 April ? In my opinion it was. The debentures sealed 
in March under the agreement to give security were not registered 
within twenty-one days of the agreement; but the plaintiff does 
not rely on that. He says : " I had no security until on 17 April 
debentures were delivered to me. They were registered within 
twenty-one days. That is the security on which I rely.*' The 
fact that he did not get a security in March does not show the 
agreement to have been inoperative. It remained in force, and 
under it he obtained on 7 April a security which was perfected by 

(1) 9 Manson, 176; [1902] 1 Ch. 695; 71 L. J. Ch. 307; 86 L. T. 290; 50 
W. E. 284. 
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registration on 11 April. He remained in possession of the agree- 
ment to give security, and was entitled to take the debentures 
which were sealed on 7 April. The debentures are therefore good, 
and the plaintiff is accordingly entitled to the common order in a 
debenture-holders' action. 

Solicitors : H. MoorCy for the Plaintiff. 

S. J. Woodham Sinith, for the Official Receiver. 



In re nelson & CO., LIMITED. 
1905, February 7, 15. Buckley, J. 

Company — Coinpuhory Winding-up — Life Assurance — Other Business — Reduction 
of Coivtracts — Life Assurance Companies Act^ 1870, ss. 4 and 22. 

Where a company carries on life insurance business in conjunction with 
other business, and, in consideration of an enhanced price charged for an 
article it sells, offers its customers contingent insurance benefits, the 
requirements of section 4 of the Life Assurance Companies Act, 1870, are 
not capable of being satisfied, for the price paid is a contributory sum to 
secure two benefits, and the proportion paid as premium cannot be appro- 
priated in accordance with the section. 

The Court will not sanction a scheme for carrying on such a life insurance 
business so as to avoid a compulsory winding-up on the petition of creditors. 

Section 22 of the same Act allows a reduction of the contracts between a 
company and its creditors, but does not authorise a provision under which 
the latter would get reduced benefits under those contracts as the result of 
new contracts entered into with a new company. 

What the last-named section allows is a reduction of all contracts for the 
relief of the common debtor, and not one which operates unequally as 
between the common creditors. Absolute arithmetical equality is not 
required, but a scheme which proceeds upon a principle of inequality of 
reduction is not within the Act. 

Petition for the compulsory winding-up of Nelson & Co., Limited. 
The company was incorporated on 11 July, 1901, under the Com- 
panies Acts, 1862 to 1900, to take over the business of Basmus 
Jensen (trading as Nelson & Co.), tea dealer, and to transact and 
carry on the business of insurance in all its branches. The capital 
was 101,000/. divided into 101,000 fully paid shares of 11. each. 

With the view of advertising and extending his tea business, 
Jensen had inaugurated in the year 1897 a scheme by which any 
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married woman who should parchase from him, after Christmas of 
that year, not less than half a pound of tea per week during the 
last five consecutive weeks of her husband's lifetime, should receive 
a pension of 10«. per week as long as she continued a widow, and 
any woman who at that date, or before commencing to purchase 
from him, was already a widow, and who should purchase from 
him not less than half a pound of tea per week for ten years, should 
have a pension of 10«. per week for the rest of her widowhood. 
. Pensions of 5$. per week were to be obtained by purchasers of half 
the quantity under the same conditions. 

The scheme became very popular, and by the year 1901 the 
customers purchasing tea under it numbered from 160,000 to 
200,000, representing practically the goodwill of Nelson & Co., 
whilst about three thousand widows were in receipt of pensions. 
In that year it was held by a Divisional Court of the King's Bench 
Division that the business so carried on was that of a life assurance 
corporation within the meaning of the Life Assurance Companies 
Act, 1870, and that a deposit of 20,000/. must be made in accord- 
ance with section 8 of that Act. The need for raising this sum 
was one of the reasons for the transfer to the present company. 
The money was paid into Court on 8 July, 1901, and was still 
there at the date of this petition. It was provided by persons 
holding large contracts for the supply of tea to Nelson & Co., and 
who afterwards, under the name of " The Nelson Share Syndicate,*' 
acquired the bulk of the shares in the present company. 

By article 110 of the articles of association of Nelson & Co., 
Limited, it was provided that the directors should set aside three- 
fourths of the profits on tea earned by the company in each week 
to meet the liabilities of the company in respect of the customers' 
cards (to be referred to hereafter) issued or to be issued by the 
company, and that the sum so set aside should be applied in dis- 
charge of the current liabilities thereunder; and in so far as in any 
week the whole amount should not be distributed, the balance should 
be carried forward, and might be applied at the discretion of the 
directors to make good any deficiency in any future week or weeks 
in respect of such pensions. But the company was not to be under 
any liability in respect of the said pensions beyond the amount of 
the three-fourths of the profits so to be earned by the company. 
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and if in any week the three-fourths of the profits should be insuffi- 
cient for the payment in full of the said weekly pensions, the same 
might at the discretion of the directors be abated rateably, or such 
deficiency might be made good out of any fund accumulated as 
thereinbefore directed. 

After its incorporation the company continued to supply tea to 
those who had been Jensen's customers, using in many cases, for 
the purpose of keeping a proper record of the quantities purchased 
weekly, the "members'" or "customers'" cards which had been 
issued by him with the terms of his scheme printed thereon. The 
business increased largely, and the company, from time to time 
printed and issued cards of their own. The terms of qualification 
for pensions printed on these new cards differed from the old 
scheme, and were also varied from time to time in some particulars 
not necessary to mention, but the vital difference consisted in this 
— that the limitation of the company's liability to three-fourths of 
the profits was expressly mentioned on the cards printed by them, 
whereas the old cards contained no such limitation, nor was any 
intimation conveyed to the old customers that the security for their 
pensions was in any way affected by the transfer. 

The total amount received for tea sold by the company during 
the two years ended 80 June, 1908, was nearly one-and-a-quarter 
million sterling, out of which 242,0412. was set aside to represent 
three-fourths of profits. The amount distributed in pensions during 
the same period was 202,708/., leaving 89,888Z. as an accumulated 
fund, which, however, was absorbed in the following year to make 
good deficiencies in the three-fourths of the profits realised up to 
80 June, 1904. 

By this time the number of customers buying tea with a view to 
the receipt of pensions had risen to between 500,000 and 600,000, 
and that of widows in receipt of pensions to 19,000 — two-thirds of 
these being entitled to 10s. per week, and one-third to Ss. per week. 
To meet this large present and prospective liability there was no 
reserve except the 20,000Z. deposit, whereas actuarial calculations 
placed the necessary reserve at thirty millions. 

Under these circumstances it was arranged between the company 
and the Nelson Share Syndicate that, instead of three-fourths of 
the weekly profits on tea, 85 per cent, of the weekly profits on 
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<^ffee, soap, cocoa, and other goods, as well as tea, sold by the 
-company, should be set aside to meet pensions, but this change 
gave only temporary relief, and towards the end of 1904 it was 
foand necessary to reduce the existing pensions of 10«. and 6«., at 
first to 6s. and 28. 6d., and later to 28. and 1^. respectively — reduc- 
tions which, even if they enabled the emerged claims to be met 
2)ro tanto, would not provide any surplus that could be applied 
towards payment of pensions not yet become payable. 

This petition was presented by (a) a widow entitled to a pension 
of 10«. a week in virtue of purchases made prior to the death of her 
husband in July, 1908 ; (b) a married woman, who, having made 
weekly purchases of tea ever since January, 1900, would become 
entitled to a pension on becoming a widow ; and (c) a widow who, 
having as such commenced her purchases in January, 1898, would 
become entitled, subject to continuing them, at the expiration of 
ten years from that date. 

The company opposed the petition, and submitted for the sanc- 
tion of the Court a scheme which they had already initiated by 
forming a company called the Nelson Trading Co., the object being 
the reduction of the contracts of Nelson & Co., Limited (in the 
scheme called '' the insuring company "), under section 22 of the 
Life Assurance Companies Act, 1870 (1). The trading company 
was to take over for trading purposes all the customers of the 
insuring company who were not already widows. These were to be 
insured by the insuring company (which was to cease to be a 
trading company) for fixed sums payable on the death of their 

(1) Life A88uranoe Companies Act, no other business than that of life 

1870, 8. 4 : ''In the case of a company assurance, and shall not be liable for 

established after the passing of this any contracts of the company for which 

Act transacting other business besides it would not have been liable had the 

that of life assurance, a separate ac- business of the company been only 

count shall be kept of all receipts in that of life assurance. ..." 

respect of the life assurance and Section 22: ** The Court, in the case 

annuity contracts of the company, and of a company which has been proved 

the said receipts shall be carried to to be insolvent, may, if it thinks fit, 

and form a separate fund to be called reduce the amount of the contracts of 

the life assurance fund of the com- the company upon such terms and 

pany, and such fund shall be as abso- subject to such conditions as the Court 

lutely the security of the life policy thinks just, in place of making a 

-and annuity holders as though it winding-up order." 
^longed to a company carrying on 
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respective husbands according to tables which had been prepared,, 
and one of which was applicable to such of the customers as were 
prepared to sign declarations as to the state of their husband's, 
health. Without a similar declaration no new customers were to 
be admitted by the trading company. Immediately on the scheme 
being approved, all customers of the insuring company who should 
till then have kept up their purchases were to become entitled 
to half-benefits according to their respective rates and conditions- 
of insurance. 

The arrangement between the two companies was to be aa 
follows : For every pound of tea sold by the trading company they 
were to pay to the insuring company, who were to carry it to their 
insurance fund, the sum of 6d., which was three-fourths of the 
" loading " or difference between the fair retail value of the tea 
(Is. 8d, per pound) and the price at which it was actually sold — 
namely, 2«. 4rf. Moreover, 85 per cent, of the net profits of the 
trading company was to be paid to the insuring company, and waa 
for five years to be carried to a general reserve fund, after which 
time only 70 per cent, of such profits was to be so treated, the 
remaining 15 per cent, being available for dividends of the insuring 
company. The trading company was to have 10 per cent, of 
its net profits for working funds, which left that company 5 per 
cent, as dividends on its shares. 

Ere, KX\, and Coldridge, for the petitioners. 

Astbury, K.C, and E. 0. Simpson ; Frank Dodd, Eldridge, and 
TI". Finlay, for various persons supporting the petition. 

Buckviaster, K.C, and li. Koivlandsy for the company : 

The Life Assurance Companies Act, 1870(1), does not preclude 
the carrying on of an insurance business in conjunction with other 
business provided the deposit is paid. It is an Act grafting on 
to the other Companies Acts certain provisions relating to life 
insurance companies. 

This company never bargained to pay annuities except out of a 
specified fund. It is true that one of the petitioners and other 
customers who held Jensen's cards had unlimited rights against 
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Jensen ; but when those cards had been filled up, and the holders- 
accepted new ones from the company, the rights they acquired 
against the company were rights under a different contract. 

The question is, What is best to be done ? To wind up would 
be to sacrifice the goodwill, which, with so vast a number of 
customers, must be worth more than the 80,0002. at which it haa 
been estimated. The scheme put forward is for the payment of 
lump sums, but the company would welcome any scheme the 
Court might prefer. Their object is not to prevent investigation, 
but to maintain, for the benefit of all, the connection between the 
company and its former customers. 

R. J. Parker, for the Board of Trade, pointed out defects in 
the scheme. 

Eve, K.C., in reply : 

The effect of the scheme will be to alter the rights of the 
customers inter se, and this the Court will not sanction. The 
matured claims of annuitants are not subject to reduction : In re 
Great Britain Muttuil Life Assurance Society [1882] (2), and 
Buckley on the Companies Acts (8th ed.), p. 818. 

Buckley, J., made an order, as prayed, for compulsory winding- 
up, and intimated that on a future day he would give his reasons 
for refusing to accede to the scheme. On 15 February he delivered 
the following written judgment : 

This is a petition to wind up Nelson & Co., Limited, on the 
ground of its insolvency. The insolvency is not, and cannot be, 
disputed. The only defence has been that, in the interests of the 
unfortunate persons who are the policy-holders of or entitled to 
the benefit of annuity contracts in the company, the Court should 
adopt, with or without modification, a scheme which has been put 
forward, and which is said to be a scheme for the reduction of the 
company's contracts under section 22 of the Life Assurance 
Companies Act, 1870. 

The business of Nelson & Co., Limited, may be described as that 
of attracting married women to become customers of the company 

(2) 20 Gh. D. 351 ; 51 L. J. Ch. 506; 46 L. T. 73; 30 W. B. 374. 
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iind parchasers of the company's tea, at prices largely — say, 40 per 
cent. — above its fair market value, by the delusive and reckless 
promise of impossible pensions to be paid to them if and when 
they became widows. The pension scheme rested upon no 
actuarial basis of any kind. It ignored the age of the husband on 
whose death the pension would commence. It ignored the age of 
the wife during whose widowhood it would be payable. It ignored, 
with some exceptions, the health and expectation of life of the 
husband. The loading which was added to the price of the tea, 
and which may in a sense be regarded as the premium paid for 
the annuity contract, bore no actuarial relation whatever to the 
liability which the company was undertaking. Under no circum- 
stances could it have justified a pension of anything approaching 
10a. a week. If the customers had known that they were over- 
charged 8c/. a pound for tea, and in the result might possibly 
during widowhood receive a pension of, say, 6d. a week, the number 
of the company's customers would probably have suiBfered consider- 
able reduction. Even the 8d. a pound did not go to provide for 
the annuity contracts — it went into the general business ; and 
under the limited company's contracts the policy-holders could 
look only to 76 per cent, of the profits realised by its employment 
with the company's other funds in the business. The offer which 
the company made was a mere reckless promise of an impossible 
pension with a view to induce persons to become customers. The 
company was incori)orated on 11 July, 1901. It took over the 
business of a man named Basmus Jensen. At that date Jensen 
had some 150,000 to 200,000 customers, and had becgme liable to 
l)ay pensions to a large number of widows. There is some diflfer- 
ence between those who began purchasing tea in Easmus Jensen's 
time, and whose contracts were taken over by the limited com- 
pany, and those who began purchasing from the limited company 
after July, 1901. It is not material to state the difference accu- 
rately for the purposes of this judgment. The most material point 
is that, from the time of its incorporation, the limited company 
only offered payment out of a fund — namely, 75 per cent, of the 
company's net profits on tea. The originators of the scheme had 
not miscalculated the credulity of the public to whom they 
appealed. The number of customers increased rapidly, and 
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ultimately reached something like 600,000 or 600,000. The number 
of widows who became entitled to pensions increased with like 
rapidity ; and at the date of this petition there were 12,696 widows 
entitled to 10s. a week, and 7,084 widows entitled to 68. a week, 
making a total of upwards of 19,000 widows entitled to pensions^ 
which aggregate to a sum of between 8,000Z. and 9,000/. a week. 
There is actuarial evidence which is altogether uncontroverted 
that the reserve which this company should have had to meet the 
pensions thus payable and the company's prospective liability in 
respect of current contracts which might result in pensions is 
nearly 80,000,0002. sterling. The figure is not accurate, and can- 
not be made accurate without knoy^ing the ages of the lives, a 
detail which, as T have said, the company ignored. Making large 
deductions — as, for instance, a deduction on the footing that, say, 
75 per cent, of the persons who are now buying tea will cease to 
buy, and thus cannot become entitled to pensions — and making 
certain other allowances, the reserve ought to be a sum measured, 
at any rate, by millions — 10,000,000i. would seem to be about the 
lowest sum. To meet this gigantic present and prospective liability 
the company have available for the annuitants less than 20,0002. 
There is the statutory deposit of 20,0002., and, further, a sum of 
about 2,7822. to the credit of the widows' pension fund. But from 
these has to be deducted a sum of 3,8582., which the company says 
has been paid to widows over and above the share of profits to 
which they were entitled. The amount available is thus something 
under 20,0002., a sum sufficient to pay, even in respect of the 
present current pensions alone, the amount due to them for little 
more than a fortnight. 

It would take a great deal to induce the Court to allow a company 
whose past history is such as I have sketched to continue business. 
I must add, however, something as to what I have been able to 
learn as regards the constitution of this company from the materials 
before me. The nominal capital is 101,0002. in 12. shares. Of these, 
.100,0002. were under a contract of 19 September, 1901, issued as 
fully paid to Basmus Jensen as vendor. Some further shares seem 
to have been issued, for in an agreement of 6 December, 1901, I 
find Charles Alfred Goffin agreeing to sell 100,500 shares, being all 
the shares he held, to a company called the Nelson Share Syndicate^ 
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Limited, for a sum of 220,000/., to be paid in fully paid preference, 
ordinary, and deferred shares of the syndicate. By clause 6 of that 
agreement Goffin was (subject to subsisting contracts which were 
not to be renewed) to have the exclusive right to supply to the 
.syndicate and the company all tea and other commodities from time 
to time required for the business. Goffin was a secretary or repre- 
sentative of a man named Gatton. There was originally a share 
qualification required of the directors of Nelson & Co., Limited — 
namely, lOOZ. That was rescinded on 19 March, 1902, Beyond 
Goffin and the person or persons, whoever they are, who stood 
behind Goffin, being no doubt the persons (whoever they are) who 
^constituted the Nelson Share Syndicate, there were, so far as I can 
trace, no corporators of Nelson & Co., Limited, other than a few 
holders of one share. Goffin and those who stood behind him were 
the persons who would derive the profit from being the exclusive 
vendors to Nelson & Co., Limited, of the prodigious amount of tea 
which was wanted to satisfy purchasers attracted by the devices 
which I have described. The machinery which will become 
available in the winding-up of this company may perhaps be 
usefully employed in ascertaining whether the object of its existence 
has not really been to create by the promise of bogus pensions an 
enormous market for tea which was to be supplied to the company 
by Goffin, or those who stood behind him, to their own profit. The 
result of the company's proceedings has been to lead to what was per- 
fectly obvious from the first — namely, a state of hopeless insolvency. 
Upon every ground a stop ought to be put to such a company in 
such hands, carrying on such a system of business as this. In the 
interest of the unfortunate victims, however, the Court is asked to 
^consider a scheme of reduction of contracts under the Life Assurance 
Companies Act. A scheme has been brought in. It is, in my 
opinion, open to insuperable objections upon several grounds. In 
the first place, it involves that this company shall continue 
business — a course to which, in the absence of overpowering reasons 
in the interest of the customers, I should not accede. Secondly, it 
proceeds upon the footing that a system of business shall be con- 
tinued by which customers shall be attracted to become purchasers 
of tea at a price loaded with a sum to represent the premium on 
the insurance benefit, such sum, however, not being payable as a 
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premium capable of being dealt with in manner required by section 
4 of the Life Assurance Companies Act, 1870, but included in a 
lump sum which is to be dealt with in manner indicated in the 
scheme. Stating it in figures, the matter would stand somewhat 
thus : The tea purchased by the company costs, it is said. Is. Sd. to 
Is. 5d. per pound, and would fairly be retailed at Is. 8d. per pound. 
Sale of the tea was made, and would under the scheme continue to 
be made, at 2s. 4d. per pound, thus providing a loading of 8d. per 
pound to form the premium income to support the annuity con- 
tracts. The scheme involves that a new company called the Nelson 
Trading Co., Limited, shall sell the tea and shall pay 75 per cent, 
of the loading {6d. a pound) to this company (Nelson & Co., Limited), 
which shall, as between the two companies, be the insurer of what 
is called the insured customer of the Nelson Trading Co., Limited. 
A scheme of that kind is, to my mind, not a reduction of contracts 
of Nelson & Co., Limited. It is a scheme under which the customer, 
if he is minded to make a new contract with the Nelson Trading 
Co., Limited, is to be entitled to a reduced benefit out of his pre- 
viously existing contract with Nelson & Co., Limited. This is not, 
in my opinion, within section 22 of the Life Assurance Companies 
Act, 1870. That section authorises a reduction of the contract 
between A and the company, but not a provision by which A shall 
enter into a new contract with a new company, and as the result of 
that shall be entitled to a reduced benefit from his contract with 
the old company. Again, section 4 of the Life Assurance Com- 
panies Act, 1870, requires that a separate account shall be kept of 
all receipts in respect of the annuity contracts, and that the receipts 
shall be carried to and form a separate fund absolutely the security 
of the annuity-holders. The scheme of business which I am now 
asked to wind up, and the scheme of reduction which I am asked 
to approve, is one under which the payment which the assured 
makes by way of premium is not a separate sum capable of being 
kept separate and appropriated, as required by section 4. The 
2s. 4d. per pound which she pays is what I may call a contributory 
sum for securing two benefits — the present receipt of one pound of 
tea^ and the expectation of a future sum of money contingent upon 
widowhood. I do not think that this is consistent with the Act of 
Parliament. 
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Another fatal objection is that, as counsel for the company con- 
ceded, the reduction of the contracts which they propose is a reduc-^ 
tion of inequality as between the policy-holders. That which the^ 
Act allows is the reduction of all contracts to the relief of the 
common debtor, but not a reduction which operates in inequality 
as between the common creditors. I do not mean that absolute 
arithmetical equality must be ensured, but a scheme which proceeda 
upon a principle of inequality of reduction is not, I think, within 
the Act. Again, as is pointed out in the report made by Mr. 
Ackland to the Board of Trade, no sort of benefit is granted to the 
existing customers of the company which is not granted to new 
customers, unless it may be a trifling advantage in admitting the^ 
old customers to benefits within the first year. 

Other objections there are of a commercial rather than a legal 
character. Thus, as matter of business, it is, I think, idle to antici- 
pate that the new trading company could as a trading company 
ever legitimately get capital for its undertaking upon the terma 
proposed — namely, that 96 per cent, of its profits should be handed 
over under the scheme, and 6 per cent, of its profits should be the 
only fund for expectation of dividend. Again, there is no practical 
means of ensuring that the trading company shall not so work ita 
business, or so prepare its accounts, as that its net profits shall, aa 
Mr. Ackland says, be whittled down to practically nothing. A 
suggestion was made by counsel for the company that some 
machinery should be provided by which this Court, or some 
authority, should retain control over the price which the com- 
pany should charge for its tea, and to ensure that the present 
system should not continue, under which the tea-dealing company 
should be bound to buy all its stock from particular persons, of 
course to their profit. Such suggestions, to my mind, are illusory. 
Another objection which weighs strongly with me is that the effect 
of this scheme is to create what I may call a tied insurance business 
— a system under which customers are to pay too much for their 
tea upon the terms that the excess shall be taken by them, not to- 
such insurance office as they like, to insure an annuity, but that 
they shall be tied to Nelson & Co., Limited, being such a company 
as I have described, as their insurers. I see no advantage, but 
every disadvantage, to the customer in this provision. It is said. 



Vol. xn.] In re NELSON & CO., Limitbd. 65 

on the other hand, that to reject any such scheme is to throw away 
the valne of what is called — using a term singularly inappropriate 
to the facts of this case — the " goodwill " of the company ; and 
that the widows, being confined to 75 per cent, of the profits, can 
get nothing in the winding-up beyond the 20,OOOZ. As to the latter, 
I am not sure that this is so ; but I say no more upon the point, for 
it may well have to be considered in the course of the winding-up. 
I am clear, however, that, even if this be so, it is more to the 
interest of the policy-holders to put an end at once to this concern, 
even if that which they get out of the wreck be but a small sum. 

For these reasons I think that the scheme for reduction of con- 
tracts is impossible and cannot be approved, and I, therefore, at the 
conclusion of the argument pronounced a winding-up order. 

Solicitors : L. Weatherley and Helder, Robei-ts d Co.y agents for 
Simpson d Co., Leeds, for the Petitioners and others 
supporting the petition. 
Baker, Baker d Co. for the Company. 
• Solicitor to the Board of Trade. 
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SMITH V. LAW GUAEANTEE AND TRUST SOCIETY. 

1904, August 9. C. A. Vaughan Williams, Romeb, and Cozbnb- 

Habdy, L.JJ. 

Company — DtberUures — Income Tcuc — Realimtion of Security — Payment on Account 
Qenerally — Trtfst Deed-- Construction of Orders — Principal and Interest. 

A company's debenture trust deed provided that money arising from 
realisation of securities should be applied in payment first of arrears of 
interest on debentures, and secondly of principal. By judgment in a 
debenture-holders' action it was declared that the trusts of the deed ought 
to be carried into effect, and the usual accounts and inquiries were directed. 
The order on further consideration was made on the footing of the assets 
being insufficient, and ceased to continue an account distinguishing between 
capital and income. By a subsequent order of 15 June, 1896, the trustees 
were authorised to pay the balance of interest to a date found by the chief 
clerk's certificate (on which income tax was duly paid), and out of any 
surplus to pay a dividend of 1 per cent, on account of what was due on the 
debentures, and by an order of 21 July, 1897, and by subsequent similar 
orders, the tinistees were authorised to pay further dividends on account 
generally of what was due on the debentures for principal and interest. 
Realisation was almost completed, and the past payments made under the 
above orders, together with any further sum which might be available if 
applied solely in discharge of principal, would not be sufficient to pay the 
principal in full. The Crown claimed income tax on the dividend of 
1 per cent, under the order of 15 June, 1896, and on all subsequent 
dividends paid on account generally. 

Heldf that, according to the true meaning of the orders, and having 
regard to the insufficiency of assets, these payments ought not to be 
governed by the order of payment prescribed by the trust deed, but ought 
now to be attributed to principal, and that income tax was not therefore 
payable in respect of any part of such payments. 

Decision of Byrne, J. (1) affirmed with a slight variation. 

This was an appeal by the Commissioners of Inland Bevenae 
against a decision of Btrne, J., holding that certain payments made 
in a debenture-holders' action on account generally of what was due 
on debentures in respect of principal and interest, ought to be 
attributed at the debenture-holders* option to principal or interest, 
and income tax paid only on so much as should be attributed to 
interest. The case is reported in 11 Manson, 179, where the facts are 
fully stated. For the purposes of the present report they appear 
sufficiently from the head-note and the judgment of Yaughan 
Williams, L.J. 

The arguments and cases cited were the same as in the Court 

below. 

(1) 11 Manson, 179; [1904] 1 Oh. 600. 
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Vanghan Hawkins (The Solicitor-General [Sir E. Carson, K.C] 
with him), for the appellants. 

Leietty K.C, and A. a* Beckett Terrell, for the plaintijffs in the 
action. 

Coldridge, for a debenture-holder having leave to attend. 

H. Whitteiiy another debenture-holder, appeared in person. 

E. Beaumont, for the trustees. 

Vaughan Hawkins replied. 

Yauohan Williams, L.J. : This is a somewhat difficult case to 
deal with, because it is a little hard to ascertain for certain what 
the view of the Court was when it made the several orders which 
have been referred to in argument before us. But the real question 
which has to be determined is principally in reference to two orders 
of 15 June, 1896, and 21 July, 1897. The question is whether we 
ought to treat the payments made under those two orders as pay- 
ments made on the basis of clause 11, indorsed on the debentureSi 
or whether we ought to treat those orders as orders given outside 
the provisions of clause 11, which says, ''The trustees shall hold 
the money to arise under clause 9 from the securities appropriated 
for each series of the debentures upon trust thereout in the first 
place to pay or retain the cost and expenses incurred in or about 
the execution of the trusts hereof, including their own remuneration, 
and to apply the residue of such moneys first in or towards payment 
of all arrears of interest remaining unpaid on the debentures of such 
series, secondly in or towards payment to the debenture holders of 
such series pari passu in proportion to the debentures of such series 
held by them respectively and without any preference or priority on 
account of priority of issue or otherwise howsoever, of all principal 
moneys due on such debentures, and that whether the same principal 
moneys shall or shall not then be payable according to the tenor of 
the same debentures." I do not think that it is in any way dis- 
puted by the respondents here that if, according to the true 
construction of the orders to which I have referred, the orders 
must be taken as ordering payments on the basis of the trust 

6 2 
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in clause 11, this appeal ought to succeed ; but the whole question 
is whether one ought to treat those orders as being orders made 
upon the basis of the trusts as described in clause 11. It is as well 
now to read the order of 15 June, 1896, which is, '^ It is ordered that 
the defendants, the Law Guarantee and Trust Society, Limited, be 
at liberty out of the cash in their hands to pay the balance of 
interest fomid due to the 1st of October, 1894, by the Chief Clerk's 
Certificate, dated the 5th March, 1895, and then out of any surplus 
to pay a dividend of one per cent, on account of what is due on the 
debentures." Then there is the order of 21 July, 1897, which is, 
" It is ordered that the defendants, the Law Guarantee and Trust 
Society, Limited, be at liberty out of the cash in hand to pay a 
dividend of 10 per cent, calculated on the face value of the above 
debentures on account generally of what is due on the said deben- 
tures for principal and interest." I may as well at once dispose of 
one argument. The order of 15 June, 1896, although it is an order 
expressly giving liberty to pay out of cash in hand the balance of 
interest found to be due on 1 October by the chief clerk's certificate,, 
does not in fact make any provision for the deduction of income tax, 
and therefore any argument that is based upon the omission to maka 
provision for the deduction of income tax clearly is fallacious. 

Having read those orders, I wish to mention what was the state 
of things anterior to the drawing of those orders. In the first place, 
there was the judgment in the action, which begins, '' And this. 
Court doth declare that the trusts of the said deed of trust of 
the 29th June, 1892" (that is, the debenture deed) ''ought te 
be performed and carried into execution and doth order and 
adjudge the same accordingly" — so far that harmonises with 
the proposition that clause 11 ought still to have effect given to 
it — " And it is ordered that the following accounts and inquiries be 
taken and made, that is to say, (1) An account of what is due 
for principal and interest to the plaintiff and all other holders 
of the C Series of debentures ; (2) An inquiry as to what the 
property and effects now subject to the trusts of the said trust 
deed dated the 29th of June, 1892, consist of ; (8) An account of 
the property and effects coming or which may come into the hands, 
of or be received by the defendants, the Law Guarantee and Trust 
Society, Limited, or by any other person or persons by the order of 



Vol. xn.] SMITH V. LAW GUABANTEE, &c. SOCIETY, 69 

or for the use of the said defendants as trustees of the deed of trust 
dated the 29th June, 1892, distinguishing in such account between 
capital and income/' So up to that time one has the order for this 
inquiry to be taken, distinguishing capital from income. Then 
follows the order on further consideration, which is dated 2 July, 
1895. When one looks at that, one first finds that there is an order 
made in respect of costs which my brethren tell me is an order 
which would only be made if it was present to the Court that there 
was an insolvency and that the securities were insufficient to meet 
the principal. Then, when one goes on to the order on further con- 
sideration, one finds that the inquiry with regard to which it was 
said there was to be a distinction between capital and income drops 
out. It seems to me that it is impossible to doubt that it drops out, 
because, having regard to the insolvency, and having regard to the 
fact that there was not enough to pay the principal, it really was 
quite unnecessary and was a useless expense to have a further 
account taken which should distinguish between capital and income. 
That being so, what further provision is m^de? The further 
provision is that the trustees are to be at liberty from time to time 
to apply as to the distribution between the debenture-holders in the 
certificate of the chief clerk named, and any person claiming under 
or through them, of any money for the time being in their hands as 
trustees of the said trust deed, and there is a general liberty to 
apply. I think I have now been through all the matters which go 
to assist one in construing the two orders of 15 June, 1896, and 
21 July, 1897. I want to say this: I suppose it would not be 
denied that, if it was present to the Judge before whom this case 
came that it was perfectly hopeless to expect the payment of the 
principal in full, it would be open to the learned Judge to make an 
order under which he might direct the moneys to be paid and 
distributed on account of principal. To that extent clause 11 
would cease to apply. The fact of the matter is, as I read it, 
clause 11 is a clause so drawn that it is only intended upon the face 
of it to be applicable as long as there is solvency — that is to say, as 
long as there is enough to pay the principal and something beyond. 
Here we have had the affidavits read to us which brought the 
insolvency or alleged insolvency to the notice of the Court. The 
figures are not such as to strike one with the idea that the deficiency 
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would amount to anything like a total loss, or anything approu- 
mate to a total loss — that is to say, there was sufficient to pay 87 
per cent, available immediately, and a small sum beyond which 
would eventually bring it up to 94 per cent. Therefore, in all 
probability, at the moment when these orders were made, all that 
could be said was that it was extremely probable at that moment 
that there would be a deficiency in the securities such as would 
make it impossible to pay the principal at the rate of 20«. in the 
pound, and that under those circumstances it would probably be 
better, instead of making any definite order at the moment, to leave 
the moneys unappropriated. In that state of circumstances it 
would obviously have been against the interest of the debenture- 
holders and against the interest of everybody concerned to make an 
order that the moneys paid should be distributed as and for interest. 
On the other hand, having regard to the affidavits, it might not be 
desirable immediately to make a payment on account of principal. 
It seems to me that in this state of things these orders of 15 June, 
1896, and 21 July, 1897, were made. The case is really not like a 
case in which there has been simply a payment on account generally 
by a mortgagor to a mortgagee without any appropriation, which 
no doubt would fall within the case of Bower v. Marris [1841] (2) 
which was cited to us by counsel for the appellants. But this is a 
case in which it may be — I do not consider for a moment whether 
it is so — that the Court deliberately made the order in such a way 
that the payment should not be immediately appropriated. Of 
course, if the payments had been made simply generally on account 
it might very well be said, as counsel argued, that the case of Boiver 
V. Mams (2) would apply. In my view, taking all these circum- 
stances into consideration, I think we ought to read these orders as 
orders made deliberately, not appropriating the money at all, but 
withholding any appropriation until there should be a further 
application to the Court giving liberty to apply, so that these 
moneys should be appropriated. 

I think that that view is a view which accords with what 
Mr. Justice Byrne has said in his judgment; and under these 
circumstances I have nothing further to say, excepting that I 
should like to refer to some words of Mr. Justice Byrne where he is 

(2) Cr. & Ph. 351, 355 ; 10 L. J. Ch. 356, 369. 
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dealing with the question of what the interest of the debentare- 
holders really is. Now that it has been absolutely ascertained 
that there cannot be sofficient to pay the principal, you do not 
require to ask people whether they would prefer that these moneys 
should be appropriated to interest or appropriated to capital « 
because obviously it is the interest of every one that the payments 
should how be attributed to capital. That being so, I think that 
the judgment of Mr. Justice Btrne ought to be affirmed, but that 
there ought to be some slight variation in his order. The order, 
which is set out in the report of the case in the Court below, will 
be affirmed in the following form. I only read sufficient for the 
purpose : '' The Court declares that all payments heretofore made 
by the applicants to the holders of debentures of the ' C ' Series in 
the defendant Company ' on account generally ' of what was due 
thereon ought to be attributed to payments on account of principal " 
(omitting the words in Mr. Justice Bybnb's order '' at the option " 
of the holders, and so on, and omitting the words '' or of interest **) 
'' and no income tax is payable in respect thereof " (instead of the 
words '' in respect of so much thereof as is attributable to capital," 
because it is all attributed to capital) ''but this declaration is 
without prejudice to the question whether or not such payments or 
any part or parts thereof ought in the hands of the persons to whom 
payments have been made to be treated as capital or interest." 
Then the next passage in Mr. Justice Byrne's order will be omitted, 
because we have got rid of the option, and the order will proceed . 
'' And it is ordered that subject as aforesaid any moneys now or 
hereafter to become distributable amongst the holders of the said 
debentures may be paid at the option of the holders " — as this is a 
future matter — '' of the debentures as between themselves and the 
applicants on account of principal or of interest." Subject to those 
variations, I think this appeal ought to be dismissed, with costs. 

BoMER, L.J. : I also think that in substance the conclusion 
arrived at by Mr. Justice Byrne in this case is the right one. It 
does not appear to me that the question we have to decide in this 
case is one involving any general principle, but merely turns upon 
the true construction of the two orders of 15 June, 1896, and 21 
July, 1897. If those orders in effect definitely and finally order 
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payment of some part of the moneys dealt with by them in or 
towards payment of interest on the debentures, then, of course, 
income tax became payable on those moneys that had to be so paid 
towards the interest, and after the order was made and payment 
received on that footing the debenture-holders could not be heard 
to say that they wished to receive the moneys so paid on account of 
interest as if they had been paid on account of principal. But the 
question is, Did the orders have such a final and definitive efiEect ? I 
cannot say that the question is free from difficulty. I do not think 
it is ; but, on the whole, I come to the conclusion that they had not 
the efifect contended for by the Crown in this case. It has to be 
borne in mind that before those orders were made the Court had 
heard the debenture-holders' action on further consideration. By 
the original judgment in this action the usual account was directiad 
of what was due for principal and interest on the debentures, and 
there was an account directed of what parts of the security for the 
debentures were received by the defendant society, and they were 
ordered, no doubt for some purpose, in rendering their accounts to 
distinguish between capital and income ; but when the action came 
on for further consideration evidence was filed to the effect that the 
assets applicable for payment of the principal and interest of the 
debentures were insufficient to pay what was due in full. That the 
Court acted on that view is clear, for, as pointed out by my Lord, 
the plaintiff received on the order on further consideration his costs 
of the action as between solicitor and client. The order on further 
consideration did not proceed to continue the account distinguishing 
principal and interest due on the debentures, and discharged the 
account or inquiry No. 8 directed by the order, which was the 
account as against the trust society, and simply said that they 
would have to pass their accounts, and that they had not to 
distinguish between capital and income, and then proceeded to give 
liberty to the debenture-holders or trustees to apply as to the 
distribution of any moneys for the time being available for the 
payment of what was due. That order on further consideration 
therefore was clearly based upon this — that, as matters stood, the 
estate was to be treated as insolvent, and accordingly it was piot 
necessary thereafter, unless something unforeseen occurred or 
circumstances changed, to bear in mind any distinction as between 
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principal and interest. There would be, as I need scarcely say, 
irhen the estate was insolvent, no necessity of any kind for adhering 
to the form of the order of payment of interest and principal pro- 
Tided for by clause 11 of the deed of trust. So long as the estate 
was insolvent, the debenture-holders were entitled to say, '' It is 
immaterial as between us and the mortgagors as to any order of 
payment at all ; if there is insufficient for payment in full, it is a 
matter of perfect indifference so far as regards any question between 
us and the mortgagors as to any order of payment." 

Therefore it became unnecessary to regard any question of order 
oF payment ; and accordingly, as I have pointed out, the order on 
further consideration does not direct any continuance of accounts 
distinguishing principal and interest, but proceeds to act on the 
footing that thenceforth, unless something should occur, the 
mortgagees, the debenture-holders, were entitled to treat all the 
assets as one for their purpose, and had not to regard or consider 
any question of principal and interest. 

Accordingly, after the order on further consideration you find a 
<;hange made in the orders for payment, and for distribution of the 
particular moneys for the time being available. Previously, when 
the orders were made for payment, care was taken to see that the 
payments were made for interest expressly where interest was due. 
The interest had been calculated up to a particular date — October, 
1894, 1 think — ^as appears by the chief clerk's certificate. Accord- 
ingly, the previous orders directly referred to the interest which 
had to be paid as found by that certificate ; but after the order on 
further consideration you find the orders change, and they then 
take the form that we have to consider in these two orders. The 
first was the order of 15 June, 1896, which provides for paying the 
balance of interest found due by the chief clerk's certificate up to 
1 October, 1894, and then the order provided that out of any 
surplus moneys available there was to be paid a dividend of 1 per 
•cent, on account of what is due on the debentures, and then the 
order of 21 July, 1897, orders the trust society, the defendants, 
^'to be at liberty out of cash in hand to pay a dividend of 10 per 
cent, calculated on the face value of the above-mentioned deben- 
tures on account generally of what is due on the debentures for 
pnncipal and interest." Now, under these circumstances, what is 
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the meaning of those orders ? Did those orders in effect appro- 
priate any portion of the 1 per cent, and the 10 per cent, 
respectively towards payment of interest? Were they in effect 
saying, " We order these sams to be paid strictly according ta 
the provisions of the deed of trust, or strictly according to the 
rights which the mortgagees might have had if their opinion had 
been asked— that is to say, payment of interest first and afterwards, 
principal ? " In my opinion they were not doing so, having regard 
to the circumstances and wording of these orders. Certainly I am 
also of opinion they did not provide for payment of these moneys 
as between principal and interest pai-i passu. What they did, I 
think, was in effect to reserve the power of the Court to deal with 
these payments as between principal and interest, should there 
ever thereafter be a necessity for doing so, and not otherwise ; and 
that then, when they had to do it, and not before, there would be 
an opportunity of saying how those moneys should be finally 
appropriated and dealt with. To my mind, this view is borne out 
by looking at two little details connected with the orders them- 
selves. Take first the order of 15 June, 1896. It is noticeable 
that the 1 per cent, that has to be applied was a sum calculated on 
the capital sum only due on the debentures. When you come te 
the order of 21 July, 1897, it is noticeable that at that time there 
was far more due for interest alone on the debentures than 10 per 
cent, on the value of the debentures. Yet the order provides that 
the 10 per cent, should be applied generally on account of what 
was due on the debentures for principal and interest. If it had 
meant that it was to be applied strictly according to the trusts of 
the trust deed, or strictly according first to interest and then te 
principal, it is impossible to suppose that the Court would have 
made an order in that form, because on the face of it there was far 
more interest due than would have consumed the 10 per cent. 
The conclusion I have come to, therefore, is, as I have said, that 
these others did not finally or completely appropriate any portion 
of the sums dealt with to the payment of interest, but left it open 
to the Court, after hearing the debenture-holders, finally to say 
how those sums should be dealt with when the necessity arose^ 
Now the necessity does arise, for the Crown raised a question about 
it, and thereupon I think the debenture-holders are entitled to say^ 
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" This estate is insolvent ; it is to oar interest now to have this 
sum appropriated, as it is to be appropriated if it has not been 
appropriated before, to capital ; it is to our interest, and we ask 
the Court to do it." I think the Court under these circumstances 
is bound to do it, and to make the order that it is indicated by my 
Lord. I do not think under these circumstances there was any 
necessity for reserving a right on the part of the debenture- 
holders to elect, because it is to their interest that the order 
should be made in this form. The debenture-holders who repre- 
sent them — the plaintiffs — come and ask for the order, and I 
think the Court ought, under these circumstances, to make the 
order, and not leave it to the election of the debenture-holders 
individually. Therefore I agree with the amendments in the order 
proposed by my Lord. In substance the decision of the learned 
Judge in the Court below was correct, and I think the appeal 
should be dismissed subject to the alteration in the form of the 
order, though that alteration ought to make no alteration in the 
eosts. 

Cozbms-Habdy, L.J. : I agree, and have nothing to add. 

Coldndge asked for his costs of appearing on the appeal. 

Per CuBiAM : We cannot give you your costs. It would be to 
increase costs unnecessarily. 

Solicitors : Solicitor of Inland Revenue, for Appellants. 

W. H. Smith <i Son ; Gribble, Oddie, Sinclair d John- 
son ; Bennett do Cliance, for the several Respondents. 
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In ee south AFRICAN SUPPLY AND COLD 
STORAGE CO., WILD v. SOUTH AFRICAN 
SUPPLY AND COLD STORAGE CO. 

1904, Ajml 20. Buckley, J. 

Company — Premium Payable on ** winding-up for the purpoM of reconstruction or 
amalgamation ** — ** Jieconstruction ** — ** Amalgamalion,** 

" Beoonstruction '* is a commercial, not a legal term. It means carrying 
on the same business by substantially the same persons, but in an altered 
form. A mei-e sale is not a reconstruction. 

*' Amalgamation" means a blending of two undertakings — for instance, 
by a transference of the undertakings of two companies to a third com- 
pany, or by one company admitting as shai'eholders the shareholders of 
another company. 

The preference shareholders and debenture-stockholders of the A com- 
pany were to be respectively entitled under the company's articles and a 
debentm^e deed to a premium in the event of the company being voluntarily 
wound up ** for the purpose of reconstruction or amalgamation.*' The pre- 
ference shareholders and debenture-stockholders of the B company were 
similarly entitled. The A and B companies were voluntarily wound up 
after a seiies of complicated transactions had taken place between them 
and two other companies, the C and D companies, which continued their 
business. 

Hddf as a result of these transactions, that the A and B companies had 
been wound up '*for the purpose of reconstruction or amalgamation," and 
that the preference shareholders and debenture-stockholders of each com- 
pany were entitled to the premium reserved under the articles and tinist 
deeds of the two companies. 

The South African Supply and Cold Storage Co., Limited 
(hereinafter called " the Supply Co.") was incorporated in 1899. 

Its objects, as specified in clause 8 of its memorandum of 
association, were (inter alia) : (1) to acquire a certain business 
and certain assets and liabilities in connection therewith; (2) to 
carry on in South Africa or elsewhere the business of dealers in 
and importers of meat, live and dead stock, cattle and sheep, pur- 
veyors of and dealers in food supplies, ice manufacturers, cold 
storage providers, &c. ; (14) '' to amalgamate with any other 
company having objects altogether or in part similar to those of 
this company " ; (17) " to sell the undertaking of the company, or 
any part thereof, for such consideration as the company may think 
fit, and in particular for shares or debentures, debenture stock, or 
other securities of any other company, having objects altogether or 
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in part similar to those of this company " ; (18) to promote other 
companies ; (22) to borrow money and secure repayment by issuing 
debenture stock, &c. 

Clause 5 of the memorandum of association was as follows: 
" The capital of the company is 450,000^., divided into 150,0(X) 
cumulative preference shares of 12. each, and 800,000 ordinary 
shares of 11. each. The said preference shares shall confer on the 
holders thereof the right to a fixed cumulative preferential dividend 
at the rate of 7 per cent, per annum on the capital for the time 
being paid up thereon respectively, and the right in the event of a 
winding up for the purpose of reconstruction or amalgamation to a 
bonus of 15 per cent, on their par value, and such preference shares 
shall have priority as to dividend, and also as to return of capital 
and the said bonus, over all other shares for the time being of the 
company, but shall not confer any further right to participate in 
profits or surplus assets. The rights hereby attached to the said 
preference shares may be modified in accordance with clause 52 of 
the accompanying articles of association, but not otherwise." 

The ordinary share capital was afterwards increased to 809,OOOZ. 

Article 52 of the companies articles of association provided for a 
modification in certain events of the rights of different classes of 
shareholders. 

Article 159 was as follows : '' If the company shall be wound up 
(whether voluntarily or otherwise) the liquidators may, with the 
sanction of an extraordinary resolution, divide among the con- 
tributories in specie any part of the assets of the company, and may> 
with the like sanction, vest any part of the assets of the company 
in trustees upon such trusts for the benefit of the contributories as 
the liquidators, with the like sanction, shall think fit, and if thought 
fit such division may be made otherwise than in accordance with 
the legal rights of the members of the company (except when 
defined by the memorandum of association), and in particular any 
class may be given preferential or special rights or may be excluded 
altogether or in part ; but in case any division otherwise than in 
accordance with such legal rights shall be determined on, any contri- 
butory who would be prejudiced thereby shall have a right of dissent 
and ancillary rights as if such determination were a special resolution 
passed pursuant to section 161 of the Companies Act, 1862." 
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By a trust deed (constituting debenture stock to the amount of 
1,000,000Z.) dated 14 July, 1899, made between the Supply Go. of 
the one part, and the Ocean Accident and Guarantee Corporation, 
Limited, thereinafter called '' the present trustees " and hereinafter 
called " the Ocean Co.," of the other part, the Supply Co. charged 
certain of its property to the Ocean Co. as trustees for the stock- 
holders. Clause 10 of the deed provided that the security should 
become enforceable in certain events, one of which was, ''If an 
order shall be made or an effective resolution shall be passed for 
the winding-up of the company." Condition 1 in the first schedule 
to the deed was as follows : ''At any time after the Ist day of 
January, 1909, the company may give to the stockholders not less 
than six calendar months' notice of its intention to redeem the stock 
or some specified amount thereof at the rate of 107Z. 10«. for every 
1001. of the stock, and at the expiration of the notice the stock or 
(subject as hereinafter provided) the said specified amount thereof 
will be redeemed accordingly. Any of the stock not previously 
redeemed will be redeemed when and as soon as the security hereby 
constituted becomes enforceable, that is to say, at the rate of 
107Z. lOs. for every 1002. of the stock in the event of the said 
security becoming enforceable by reason of a voluntary winding-up 
of the company for the purpose of reconstruction or amalgamation ; 
but otherwise at the rate of 1002. for every 1002. of the stock, and 
as and when any stock ought to be redeemed in accordance with 
these presents the company will, subject to these conditions, pay to 
the several holders of the stock the redemption moneys therefor 
calculated at the rates respectively or one of the rates aforesaid as 
hereinbefore provided." 

A supplementary trust deed was subsequently executed dated 
10 April, 1902, but its provisions did not affect the above condition. 

After the Supply Co. had carried on business for some years, a 
rival company, the Imperial Cold Storage and Supply Co., Limited 
{hereinafter called "the Imperial Co."), was incorporated on 
19 February, 1902, with a capital of 650,000Z. in ordinary shares, 
ftnd there was a prospect of competition between the two companies. 

In that state of things the South African and Australasian 
Supply and Cold Storage Co., Limited (hereinafter called ^'the 
Australasian Co."), was incorporated on 25 February, 1902, with a 
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•capital of 1,150,000Z., divided into 160»000 camalative preference 
shares of 11. each, and 1,000,000 ordinary shares of 1/. each, and 
haying as one of its objects " to take over and carry on as a going 
4K>ncem the business now carried on ... by the South African 
Supply and Cold Storage Company, Limited, together with the good- 
will thereof and certain of the assets held by that company in connec- 
tion therewith." Other objects were '' to amalgamate with any other 
company having objects altogether or in part similar to those of 
this company," and to sell the undertaking or any part thereof for 
a consideration including shares and debentures or debenture stock. 

Clause 5 of this company's memorandum of association was as 
follows: *' The said preference shares shall confer on the holders 
thereof the right to have the profits of the company applied in 
payment of a fixed cumulative preferential dividend at the rate of 
7 per cent, per annum on the capital for the time being paid up 
thereon respectively, in priority to any dividends or any other 
shares of the company, and the right in the event of a winding-up 
to have the surplus assets applied in repayment of the capital paid 
up on such shares in priority to any distribution on any other 
shares in the capital for the time being of the company, but shall 
not confer any further rights to participate in profits or surplus 
assets. Provided, nevertheless, that in case of winding up for the 
purpose of reconstruction or amalgamation there shall be paid 
to the holders of the said shares in addition to the amount of 
the capital paid up thereon a bonus of 15 per cent, on their par 
value, which bonus shall also rank in priority to any distribution 
upon any other shares in the capital of the company." 

Article 160 of the articles of association provided that the 
liquidators, in case of a winding-up, might with the sanction of an 
extraordinary resolution divide amongst the contributories in specie 
any part of the assets of the company. 

By a trust deed (constituting 500,0002. debenture stock) dated 
5 August, 1902, and made between the Australasian Co. of the one 
part, and the Ocean Co. thereinafter called " the present trustees," 
of the other part, the Australasian Co. charged certain property in 
favour of the Ocean Co. as trustees to secure the stock. By clause 
10 of this deed the security was to become enforceable in certain 
events, one of which was : ''If an order shall be made or an 
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effective resolution shall be passed for the winding-up of th& 
company." Condition 1, in the first schedule to the deed, was aa 
follows : " At any time after the 80th day of June, 1912, the com- 
pany may give to the stockholders not less than six calendar 
months' notice of its intention to redeem the stock at the rate of 
105Z. for every 1007, of the stock or the company may at any date 
earlier than the 30th day of June, 1912, give to the stockholders a 
similar notice of its intention to redeem the stock at the rate of 
107t 10«. for every 1001. of the stock, and at the expiration of the 
notice the stock will be redeemed accordingly. Unless previously 
redeemed the stock will be redeemed when and so soon as the 
security hereby constituted becomes enforceable — that is to say, at 
the rate of 1057. for every 1007. of the stock, in the event of the 
said security becoming enforceable by reason of a voluntary 
winding-up of the company for the purpose of reconstruction or 
amalgamation, but otherwise at the rate of 1007. for every 1007. of 
the stock ; and as and when the stock ought to be redeemed in 
accordance with these presents the company will, subject to these 
conditions, pay to the several holders of the stock the redemption 
moneys therefor calculated at the rates respectively or one of the 
rates aforesaid as hereinbefore provided." 

On 27 February, 1902, the Australasian Co., which had just been 
incorporated, agreed with the Supply Co. to purchase assets of the 
latter company, including its business and its business premises, 
but not including a very large amount of its assets, of the value of 
about 1,665,0007., consisting of investments, cash, and other things* 
The consideration for what was purchased was 1,000,0007., which 
was to be paid and satisfied as follows : As to 888,8837., by the 
allotment to the Supply Co. or its nominees of 888,888 fully paid 
ordinary shares in the Australasian Co. ; as to 150,0007., by the 
allotment to the Supply Co. or its nominees of 150,000 fully paid 
preference shares in the Australasian Co. ; as to 116,6507., by the 
allotment to the Supply Co. of 116,6607, debenture stock of the 
Australasian Co. ; and as to the balance of 400,0177. in cash. 

On 10 April, 190^, a deed was executed by which certain incum- 
brances of the Supply Co. were taken off its assets and thrown upon 
a particular sum of 60,0007., which was set apart to answer them ; 
but this did not affect the decision in the case. 
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On 12 May, 1902, a company called the Cold Storage Trust, 
Limited, was incorporated, with a capital of 1618,OOOZ., divided into 
618,000 (ordinary) shares of IZ. each — namely, twice the amount of 
the ordinary share capital of the Supply Co. 

On 17 February, 1903, the Cold Storage Trust increased its 
capital by the creation of 150,000 preference shares of 1/. each, 
equalling the amount of the preference capital of the Supply Co. 

On 11 August, 1902, certain heads of a proposed agreement 
(afterwards more formally entered into by the agreement of 
28 May, 190S, hereinafter mentioned) were entered into, the effect 
of which was that the Australasian Co. was to sell to the Imperial 
Co., for 1,650,000/., what the former company had bought from 
the Supply Co. plus its own stock-in-trade and what was called its 
" cash working capital." The 1,650,000Z. was equivalent to 
1,0(X),000Z., the ordinary share capital of the Australasian Co. ; 
500,000i., the amount of its preference share capital and of 
debenture stock; and 150,000Z., representing the goodwill of the 
Imperial Co., and set apart as payable to certain firms interested 
in the Imperial Co. 

The heads of agreement did not provide that the Australasian Go. 
should go into liquidation, but contained a provision (in clause 15) 
that that company should out of the assets to be transferred be 
entitled to retain 600Z. for liquidation expenses. At a meeting of the 
Australasian Co. held on 19 September, 1902 (after the heads of 
agreement had been entered into and before the agreement of May, 
1908, was executed), speeches were made by the chairman of the 
company and others showing in detail that what was contemplated 
and recommended was a sale by the company to the Imperial Co. 
for shares in and debenture stock of the Imperial Co. to replace the 
shares in and debenture stock of the Australasian Co. 

In view of the agreement of 26 February, 1903, hereinafter 
referred to, a meeting of the Supply Co. was held on 29 December, 
1902, when the chairman, in the course of his speech, referring to 
the proposed agreement, said that the meeting was the last annual 
general meeting of the company, as the next meeting to be held 
would be " to formally put the company into liquidation " ; that if 
that agreement was entered into the company was to be liquidated ; 
and he showed in detail how the 618,000 ordinary shares of the 

If. — VOL. XII. 6 
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Cold Storage Trust were to answer the 809,000 ordinary shares in 
the Supply Co., and the 150,000 preference shares in the Cold 
Storage Trust were to answer the like number of preference shares 
in the Supply Co. 

By an agreement dated 26 February, 1903, and made between the 
Supply Co. and the Cold Storage Trust, the former agreed to sell to 
the latter all its remaining assets (including its shares in the 
Australasian Co.), with the exception of assets of the value of 
295,085{., which was rather more than sufficient (by a margin 
of about 40,(X)0Z.) to pay the debts of the Supply Co., which 
were not taken over by the Cold Storage Trust. The consideration 
was 768,000^., payable as to 618,000Z. in the 618,000 ordinary 
shares (fully paid up) of the Cold Storage Trust, and as to 150,0001. 
in its 150,(XX) preference shares (fully paid up) to be respectively 
allotted to the Supply Co. or its nominees. 

Prior to the agreement of 28 May, 1903, the Imperial Co. 
increased its capital from 650,0(X)i. to 2,0(X),000Z. by the creation of 
1,350,000 new shares of 11. each. 

The parties to the formal agreement of 28 May, 1903, were the 
Imperial Co., the Australasian Co., the Supply Co., and the Cold 
Storage Trust, and the consideration as therein stated was 1,650,000Z., 
payable as to 1,150,000 in fully paid ordinary shares of the Imperial 
Co. of IZ. each (of which 150,000Z. was to be allotted to the companies, 
firms, and persons named in a schedule), and as to the balance of 
500,000Z. in debentures of the Imperial Co., the 1,000,0(X) ordinary 
shares and the debentures to be allotted to the Australasian Co. or 
its nominees. Clause 21 provided that the Australasian Co. might 
^'retain out of the assets hereby agreed to be sold by it to the 
Imperial Co. the sum of 600Z. for its liquidation expenses." 

Extraordinary meetings of the Australasian Co. were held on 
27 May and 11 June, 1903, at which a special resolution was 
passed and confirmed simply that the company should be wound up 
voluntarily. At the meeting of 27 May speeches to the same 
purport as those on 29 December, 1902, were made. 

Extraordinary meetings of the Supply Co. were held on 8 June 
and 3 July, 1903, at which a special resolution was passed and con- 
firmed simply that that company should be wound up voluntarily. 
At the meeting of 8 June, 1903, the chairman of the company in 
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the course of his speech said that they had concluded the agree- 
ment, that as soon as the transfers were completed the 618,000 
ordinary and the 150,000 preference shares would be handed over ; 
that they had already deposited them ; and that '' transfers of the 
properties will not occupy very long, so that the shares will be avail- 
able for distribution when we get into liquidation in the proportion 
of one preference share for one preference share to those who take 
them, and the distribution of two ordinary shares for every ordinary 
share of this company." 

An extraordinary general meeting of the Supply Co. was held on 
20 November, 1903, at which the following extraordinary resolution 
was passed : '' That the liquidators of the company be, and they 
are hereby authorised to distribute in specie or kind amongst the 
contributories of the company, in the proportion of two shares for 
every ordinary share held in this company, the 618,000 ordinary 
shares of IZ. each (credited as fully paid up) in the capital of * the 
Cold Storage Trust, Limited,' and^which form part of the considera- 
tion for the sale mentioned and referred to in an agreement dated 
the 26th day of February, 1908, and made between the South 
African Supply and Cold Storage Company, Limited, of the first 
part, the Cold Storage Trust, Limited, of the second part, and the 
South African and Australasian Supply and Cold Storage Company, 
Limited, of the third part, and so that each contributory shall be 
entitled to have his or her proportion thereof allotted to himself or 
herself or his or her nominee or nominees as he or she may elect' 
such election to be declared by notice in writing to the said liquida- 
tors within fourteen days afterjthe passing of this resolution, or 
such further time as the liquidators may think proper to allow." 

An action was brought by one Wild, on behalf of himself and the 
others debenture stockholders of the Supply Co., against that com- 
pany and the Ocean Co., claiming a declaration that the stock- 
holders were entitled to be paid off at the rate of 107Z. 10«. per 
lOOZ., and administration, so far as necessary, of the trusts of their 
debenture-stock deeds of 14 July, 1899, and 10 April, 1902. 

An action was brought by a debenture stockholder in the 
Australasian Co. in which similar relief was claimed. 

In the winding-up of the Supply Co. the liquidators took out an 
originating summons for the determination of the question whether 

6 2 



84 In rb south AFRICAN SUPPLY, &c. CO., [Manson, 

the preference shareholders were entitled to receive a bonus of 
16 per cent, on the par value of their preference shares. 

In the voluntary winding-up of the Australasian Go. an originating 
summons was taken out by the liquidators for the determination 
of the question whether the preference shareholders were entitled 
to receive a bonus of 15 per cent, on the par value of their pre- 
ference shares. The question involved in the two actions, and on 
the two summonses was, therefore, what amounted to a winding-up 
" for the purposes of reconstruction or amalgamation." 

This question now came on for argument before Buckley, J. 

Cave, K,C., and Ashton Cross, for the debenture stockholders 
of the Supply Go. and the Australasian Co. : 

We are entitled to be paid the premium provided for under the 
debenture trust deeds of 14 July, 1899, and 5 August, 1902^ 
respectively, in the event of the security becoming enforceable " by 
reason of a voluntary winding-up for the purpose of reconstruction 
or amalgamation.'' That event has happened. In the case of the 
Supply Co. it was a reconstruction. " Reconstruction " means that 
the undertaking is carried on in an altered form by the same 
shareholders, or substantially the same shareholders : see Buckley 
on Companies (8th ed.), p. 446; Palmer's Company Precedents 
(8th ed.), Vol. I. pp. 1280 et seq. ; Lindley on Companies (6th ed.)^ 
p. 1211. That was the result of the transaction entered into by the 
Supply Co. The fact that the winding-up resolution does not state 
in so many words that the winding-up is for the purpose of recon- 
struction is immaterial. All the circumstances must be looked at* 

In the case of the Australasian Co. its transactions partook of the 
nature of an amalgamation rather than a reconstruction. The two 
concerns were blended together : Buckley on Companies (8th ed.), 
p. 446; Palmer's Company Precedents (8th ed.). Vol. I. p. 1817; 
Lindley on Companies (6th ed.), p. 12(X). 

[They also referred to Neto Zealand Gold Extraction Co. v. Peacock 
[1898] (1), Hooper v. Western Counties and South Wales Telephone Co. 
[1892] (2), and Pulbrook v. Nezv Civil Service Co-opei'ation [1877] (8).] 

(1) [1894] 1 a B. 622; 63 L. J. Q. B. 227 ; 70 L. T. 110; 9 R. 669. 

(2) 68 L. T. 78; 41 W. E. 84; 3 R. 58. 

(3) 26W. Rll. 
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Asthury, K,C,, and W. E, Vernon^ for the ordinary shareholders 
of the Supply Co. : 

The transactions here did not constitute either a ''reconstruction" 
or an *' amalgamation *' as those terms have been understood by the 
Courts and the text-book writers on company law. The percentages 
are not therefore payable. 

Jenkins, K.C., and C.A.Bennetty for the preference shareholders 
of the Australasian Co. : 

We support the view that there was a winding-up of the 
Australasian Co. for the purpose of an amalgamation. If that was 
BO, we are entitled to the premium reserved under the articles of 
the company. Here the two undertakings were practically merged 
in one: WaU v. London and Northern Assets Corporation [1898] (4). 
The shares in the Australasian Co., to which the Supply Co. had 
become entitled, passed to the Cold Storage Trust, and by virtue 
of the sale by the Australasian Co. to the Imperial Co. were 
reproduced in the form of shares in the Imperial Co. 

Buckmaster, K.C., and A, M. Welh, for the preference share- 
holders of the Supply Co. adopted the same argument. 

Norton, K.C., and 4. li, Kirby, for the liquidators of the Supply 
Co. and the Australasian Co. : 

There was no winding-up of either company for the purpose of 
reconstruction. The Australasian Co. sold to the Imperial Co. the 
benefit of its contract to buy the Supply Co.'s business. A sale 
is not a reconstruction. Assets of large value also were excepted, 
and the liabilities of the Australasian Co. were not taken over. 
Both these things are against the view of a reconstruction having 
taken place. 

Cave^ K.C., was not called upon to reply. 

BucELBT, J. : There are here four matters — two applications 
being made as regards each of two companies, which I will call the 
Supply Co. and the Australasian Co. In the winding-up of each 

(4) [1898] 2 Ch. 469; 07 L. J. Ch. 696; 79 L. T. 249; 47 W. B. 219. 
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of these companies there is a summons raising a question as to the 
rights of the preference shareholders, and in the case of each 
company there is an action raising the same question as regards 
the debenture stockholders. That question is whether the company 
in each case has been wound up " for the purpose of reconstruction 
or amalgamation." The only question I have to determine is 
whether in the case of each of these two companies there has or 
has not been a winding-up ''for the purpose of reconstruction 
or amalgamation." Neither of these words ** reconstruction " and 
'* amalgamation " has any definite legal meaning. Each is a 
commercial not a legal term, and even as a commercial term, 
bears no exact definite meaning. In each case one has to decide 
whether the transaction is such as that, in the meaning of 
commercial men, it is one which is comprehended in the term 
"reconstruction " or "amalgamation." 

Beyond that, I have to consider whether the winding-up is 
''for the purpose of" reconstruction or amalgamation. I cannot 
answer that question simply by reading the resolutions for liquida- 
tion and seeing whether they are expressed to be ''for the purpose " 
I have named; I must go further, and ascertain whether, as a 
matter of substance and of fact, the winding-up was anrived at for 
one of those purposes. [His Lordship referred to the memorandum 
of association of the Supply Co. and article 159 of its articles, 
adding with regard to the latter:] That is to say, that, if the 
resolution so provided, such provision might be made otherwise 
than in accordance with the legal rights of the members of the 
company, except where defined by its memorandum of association. 
[His Lordship then referred to the memorandum of the Australasian 
Co., the debenture-stock issues of that company and the Supply Co., 
and the incorporation of the Imperial Co., and continued:] There 
was a prospect of competition with the Imperial Co., and in that 
state of things, on 27 February, 1902, the Australasian Co., which 
had just been incorporated, entered into an agreement to purchase 
from the Supply Co. for the sum of l,000,000i. (payable in cash 
and in preference shares, ordinary shares, and debenture stock of 
the Australasian Co.) what was, shortly stated, the business and 
business premises of the Supply Co., but not including a very large 
quantity of assets of that company, amounting to about 1,665,0001., 
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and consisting of investments, cash, and various things. That was 
what I call the first sale by the Supply Co. So far it has sold its 
business and some other property, but has retained a very large 
amount of its assets. 

[His Lordship then referred to the deed of 10 April, 1902, and 
said that nothing turned upon that, and referred to the incorpora- 
tion and amount of nominal capital of the Cold Storage Trust, and 
continued :] I pause here to point out that that, figure of 618,000/., 
the ordinary capital of the Cold Storage Trust, is exactly twice the 
amount of the ordinary shares in the Supply Co., which was 
S09,000i. Shortly afterwards, on 17 February, 1908, the Cold 
Storage Trust increased its capital by creating 150,000 preference 
shares of 12. each. Why it was incorporated without these shares 
no one can tell me — the omission was obviously a slip— but with its 
increased capital the Cold Storage Trust had an ordinary share 
capital exactly double the ordinary share capital of the Supply Co., 
and a preference share capital exactly equal to the preference share 
capital of that company, and it was formed for the purpose of the 
transaction which I am going to describe. 

That being the state of the facts, certain '' heads of agreement" 
were executed on 11 August, 1902, which were more formally 
entered into by the agreement of 28 May, 1908, the effect of which 
was that the Australasian Co. sold what it had bought from the 
Supply Co. plus what it had added to the stock, and also what is 
called its ** cash working capital," to the rival competing Imperial 
Co. for 1,650,000/. That purchase price was equivalent to the 
share capital and the debenture stock of the Australasian Co., plus 
a sum of 150,000/., which — it is a significant fact— is in the heads 
of agreement set apart to be applied in payment of certain persons 
then interested in the Imperial Co., and which was to represent the 
goodwill of the Imperial Co. at that date. 

Subsequent to that agreement — namely, on 26 February, 1908, 
the Supply Co. entered into what I call the second sale — an agree- 
ment for the sale to the Cold Storage Trust, to which I will presently 
refer. At that time the Supply Co. had already acquired this large 
number of shares in the Australasian Co., and the Australasian Co. 
had sold its own business to the Imperial Co. for shares in the 
Imperial Co. ; so that the Supply Co., through those successive 
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derivative titles, had really become interested in the Imperial Co., 
having acquired a large shareholding interest in the Australasian 
Co., which had become the holder of many shares in the Imperial 
Co. In that state of facts the Supply Co., on 26 February, 1908, 
agreed to sell to the Cold Storage Trust all those assets, with the 
exception of what is, no doubt, a substantial sum — 295,085Z. That 
sale was of (a) all the shares which the Supply Co. held in the 
Australasian Co., and (b) the assets, amounting to about 1,665,000/., 
which had not been sold to the Australasian Co. in February, 1902 
— in fact, all the assets of the Supply Co. except those, amountuiir 
to 295,000/., which I have mentioned. The lastly mentioned sum 
was sufficient to answer with a margin (which many of us would 
consider substantial, but in these figures is not large) of about 
40,000/., the debts of the Supply Co., which were[not to be taken 
over by the Cold Storage Trust. In substance, this was a sale by 
the Supply Co. to the Cold Storage Trust of all the Supply Co.'a 
assets with the exception I have mentioned — substantially all its 
assets — for this purpose. The consideration for the sale was all 
the capital of the Cold Storage Trust — the 618,000 ordinary shares 
with which it was incorporated, and the 150,000 preference shares 
which had been created. 

The formal agreement of 28 May, 1903, reproduced, or ratified, 
or finally carried out the terms entered into by the heads of agree- 
ment of 11 August, 1902. There was a provision in clause 15 of 
the heads of agreement (reproduced in clause 21 of the ratifying 
agreement) that the Australasian Co. should be entitled to retain 
out of its assets 500/. for liquidation expenses. There is nothing 
in the agreement or the heads of agreement about going into 
liquidation, but there is that indication that those concerned were 
thinking of liquidation at the time, and were providing how the 
expenses of the liquidation were to be paid. I must go back a little 
in order to refer to the meetings at which these agreements were 
brought before the two companies. On 19 September, 1902 — that 
is to say, after the heads of agreement had been entered into, and 
before the agreement of May, 1908, was executed — there was a 
meeting of the Australasian Co., at which speeches were made 
showing exactly what the directors were contemplating — that a sale 
should be made so as to give share for share, for the ordinary 
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shareholders of the Australasian Co. shares in the Imperial Co., 
and debentures of the Imperial Co. were to provide for the pre- 
ference shares of and debenture stock of the Australasian Co. The 
agreement does not say they shall do that, but at the meeting what 
was intended to be done was detailed. 

On 29 December, 1902, there was a meeting of the Supply Co., 
which was then looking forward to the execution of the agreement 
of 26 February, 1903, for the sale to the Cold Storage Trust, and 
then as plainly, or more plainly, than at the Australasian Co.'s 
meeting it was pointed out that an agreement was to be entered 
into, which was to be carried out by liquidation. 

On 27 May, 1908, a resolution was passed at a meeting of the 
Australasian Co. simply '' that the company be wound up volun- 
tarily " — not ** for the purpose of " anything, or any words of that 
kind — and explanatory speeches were made at that meeting. This 
resolution was conj&rmed as a special resolution on 11 June, 1908. 

The Supply Co. met for the purpose of winding-up on 8 June, 
1903, when the scheme was again detailed in a speech from which 
I will read only this passage : *' We have concluded that agreement 
for sale, and as soon as the transfers of the property sold are com- 
pleted — they are now going on — the 618,000 ordinary and the 
150,000 preference shares which have to be paid to the South 
African Supply Co. for the assets thus transferred, will be handed 
over to the Cold Storage Trust. They have already deposited these* 
and the transfers of the properties will not occupy very long, so 
that the shares will be available for distribution when we get into 
liquidation, in the proportion of one preference share for one pre- 
ference share to those who take them, and by the distribution of 
two ordinary shares for every ordinary share in this company." It 
is quite plain from that that they went into liquidation for the 
purpose of doing the thing which is detailed in these agreements, 
and that they did not go into liquidation for the purpose of winding-up 
in the sense of realising their assets and dividing the proceeds 
amongst themselves. They went into liquidation for the purpose 
of giving effect to this particular form of enjoying their assets — 
namely, by getting for them shares in another company, and 
dividing those shares, or having the potentiality of dividing them — 
if proper resolutions were passed by the several companies — among 
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the shareholders in the way that is detailed in these speeches. I 
think I have said enough to show that, in my jadgment, the word& 
" for the purpose of" are satisfied. 

Then it remains for me to consider whether what was done 
was for the purpose of " reconstruction or amalgamation.'' What 
does " reconstruction " mean ? To my mind it means this. An 
undertaking of some definite kind is being carried on, and 
the conclusion is arrived at that it is not desirable to kill that 
undertaking, but that it is desirable to preserve it in some form, 
and, to do so, not selling it to an outsider who shall carry it on — that 
would be a mere sale — but in some altered form to continue the 
undertaking in such a manner as that the persons now carrying it 
on will substantially continue to carry it on. It involves, I think> 
that substantially the same business shall be carried on, and 
substantially the same persons should carry it on. But it does 
not involve that all the assets shall pass to the new company or 
resuscitated company, or that all the shareholders of the old com- 
pany shall be shareholders in the new company or resuscitated 
company. Substantially the business and the persons interested 
must be the same. Does it make any difference that the new com- 
pany or reconstituted company does, or does not, take over the 
liabilities ? I think not. I think it is none the less a reconstruction 
because from the assets taken over some part is excepted, provided 
that substantially the business is taken, and that it is immaterial 
whether the liabilities are taken over by the new or resuscitated 
company, or are provided for by excepting from the scheme of recon- 
struction a sufficient amount to answer them. It is not, therefore, 
vital that either the whole assets should be taken over, or that the 
liabilities should be taken over. You have to see whether sub- 
stantially the same persons carry on the same business, and, if 
they do, that, I conceive, is a reconstruction. 

Now, what is an " amalgamation " ? An amalgamation involves^ 
I think, a different idea. There you must have the rolling some- 
how, or other, of two concerns into one. You must weld two things 
together and arrive at an amalgam — a blending of two under- 
takings. It does not necessarily follow that the whole of the two 
undertakings should pass — substantially they must pass — nor need 
all the corporators be parties, although substantially they must be 
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parties. The difference between reconstruction and amalgamation 
is, that in the latter is involved the blending of two concerns one 
with the other, but not merely the continuance of one concern. 
An amalgamation may take place, it seems to me, either by the 
transference of undertakings A and B to a new corporation, C, or by 
the continuance of A and B by B, upon terms that the shareholders 
of A shall become shareholders in B. It is not necessary that you 
should have a new company. You may have a continuance of one of 
the two companies upon the terms that the undertakings of both the 
corporations shall substantially be merged in one corporation only. 

Now let us see what has happened in this case. First, as 
regards the Supply Co. By virtue of its two sales — first, to the 
Australasian Co. for shares and stock of that company; and 
secondly, by the sale of all those shares and all the Supply Co.'s 
other assets to the Cold Storage Trust for all the share capital of 
the last-named company — the Supply Co. (by which I mean that 
corporation) became entitled to all the shares in the Cold Storage 
Trust, which represented all the assets of the Supply Co. with the 
trifling exception (having regard to the figures) of this 295,0(X)Z. 
The Supply Co. had the power, by using article 159 of its articles 
of association, to hold all those shares in the Cold Storage Trust as 
a corporator, and to distribute them among the corporators of the 
Supply Co. ; and in point of fact, by a resolution of 20 November, 
1908, the company resolved to divide the 618,000 shares amongst 
its ordinary shareholders. The result is that the undertaking 
which it had theretofore carried on is found reproduced by the 
hand of another corporation, the Cold Storage Trust; and the 
Supply Co. now has, and by virtue of its powers can give to its 
corporators, the right to be all the corporators in the Cold Storage 
Trust. To my mind, that is a reconstruction of the Supply 
Go. You cannot say that it is an amalgamation, simply for this 
reason — that the Cold Storage Trust had nothing to bring into an 
amalgamation. It had not a business of its own, but was acquiring 
its business by this purchase. It comes into existence as a com- 
pany which is a reproduction in a new form of the Supply Co. 
Thati I think, is a reconstruction of the Supply Co. 

Then what happens with regard to the Australasian Co. ? That 
company having become entitled by purchase to the business of 
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the Sapply Co., sells that business to the Imperial Co., which also 
has a business of its own. The persons interested in the Imperial 
Co. were taking 150,000Z. for the goodwill of that business. It seems 
to me that this is an amalgamation. Here the Australasian Go.'s 
business (formerly the Supply Co.'s business) and the Imperial 
Co.'s business become blended in the hands of the latter, and the 
corporators of the Australasian Go. are contemplated as becoming 
holders, share for share, of shares in the Imperial Co. to replace 
the shares held by them in the Australasian Co. 

I have only one word to add — which had to be postponed to this 
time — with regard to the Supply Co. Inasmuch as by the sale of 
February, 1908, the shares in the Australasian Co. which the 
Supply Co. had become entitled to passed to the Cold Storage Trust 
and by virtue of the sale by the Australasian Co. to the Imperial 
Co. they are reproduced in the form of shares in the Imperial Co., 
there is again a blending of the interests of the Cold Storage Trust 
and the Imperial Co., and the result of the whole complicated trans- 
action is that everything that existed before is now found either in 
the Imperial Co. or in the Cold Storage Trust, by the holding of 
shares in one or the other. I think that each of the two cases before 
me comes within the words ** a winding-up for the purpose of recon- 
struction or amalgamation." Briefly, both the Supply Co. and the 
Australasian Co. wound up not for the purpose of discontinuing or 
parting with their undertaking, but for the purpose of continuing to 
be the owners of their undertakings in an altered form. 

The result is that the percentages claimed by the shareholders 
and debenture stockholders are payable. 

Solicitors : Gerrish lO Forster, for the Debenture-holders in the 
Supply Co. and the Australasian Co. 

Ashiirst, Morris, Crisp lO Co., for the Preference 
Shareholders in the Supply Co. 

Bennett, Chance tC Ferris, for the Preference Share- 
holders in the Australasian Co. 

F, Kimher, Bull d: Duncan^ for the ordmary Share- 
holders in the Supply Co. 

Mellor, Sviith-Winby cC Jones, for the Liquidators of 
, both Companies. 
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In re EANDT GOLD-MINING CO. 
1904, June 21, 28. Buckley, J. 

Company — Shares — Forfeiture — Sale by Company — Liability of Purchaser — Cow- 
panics Acty 1862, s, 38, sub-s, 4. 

A limited company, haying power to do so, forfeited shares for non- 
payment by the holders of a call for the full amount i*emainiug unpaid 
thereon. The company sold the shares to purchasers, the contract of sale 
proyiding that the shares wei'e to be deemed discharged from all prior calls. 
Subsequently the forfeiting holders paid a portion of the call. The com- 
pany haying gone into liquidation, the liquidator sought to recover fi-om 
the purchasers the full amount of the call : 

Heldy that the liquidator was not entitled to receive the amount of the 
call twice over, and that the purchasers must be allowed the benefit of the 
payment made by the forfeiting holders in respect of the shares. 

Tms was a summons for balance order. 

The Bandt Gold-Mining Co., Limited (hereinafter called the 
Bandt Co.), was incorporated on 6 July, 1895, under the Companies 
Acts, 1862 to 1890, as a company limited by shares, with a nominal 
capital of 80,0002. in 80,000 shares of 1/. each, which were sub- 
sequently by special resolution (passed on 24 July, 1895, and con- 
firmed on 8 August, 1895) subdivided into 820,000 shares of 58. 
each. 

The material articles of association of the company were the 
following : 

*^ 8. The directors may from time to time make such calls as 
they think fit upon the members in respect of all moneys unpaid on 
the shares held by them, and not by the conditions of allotment 
thereof made payable at fixed times, provided that no call shall exceed 
25 per cent, of the nominal amount of the share, and that no call shall 
be made payable at a less interval than two calendar months from 
the date fixed for the payment of the previous call, and each 
member shall pay the amount of every call so made on him to the 
persons and at the time, or, if made payable by instalments, at the 
times and at the place appointed by the directors. A call shall be 
made payable either in one sum or by two or more instalments." 

" 11. If the sum payable in respect of any call or instalment is 
not paid on or before the day appointed for payment thereof, the holder 
for the time being of the shares in respect of which the call shall 
have been made or the instalments shall be due shall pay interest 
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for the same at the rate of 101. per cent, per annum from the day 
appointed for the payment thereof to the time of the actual pay- 
ment. But the directors may, if they think fit, remit altogether 
or in part any sum becoming payable for interest under this 
clause." 

" 18. If any member fail to pay any call or instalment on or 
before the day appointed for the payment of the same, the directors 
may at any time thereafter during such time as the call or instal- 
ment remains unpaid serve a notice on such member requiring him 
to pay the same, together with any interest that may have accrued 
and all expenses that may have been incurred by the company by 
reason of such non-payment." 

'' 15. If the requisitions of any such notice as aforesaid are not 
complied with, any shares in respect of which such notice has 
been given may at any time thereafter before payment of all calls 
or instalments, interest, and expenses due in respect thereof, be 
forfeited by a resolution of the directors to that effect." 

" 16. Any shares so forfeited shall be deemed to be the property 
of the company, and the directors may sell, re-allot, or otherwise 
dispose of the same in such manner as they think fit." 

"17. Any member whose shares shall have been forfeited shall, 
notwithstanding, be liable to pay, and shall forthwith pay to the 
company all calls, instalments, interest, and expenses owing upon 
or in respect of such shares at the time of forfeiture, together with 
interest thereon, from the time of forfeiture until payment at the 
rate of 102. per cent, per annum, and the directors may enforce the 
payment of such moneys, or any part thereof, if they think fit, but 
shall not be under any obligation so to do." 

In April, 1900, the African Gold Properties, Limited (herein- 
after called the African Co.), was the holder of 40,000 shares of 5«. 
each in the Randt Co., upon which 3«. 4d. per share had been paid, 
and the remaining Is. 8d. per share had been called. The African 
Co. failed to pay the call of Is. 6d., and by a resolution of the Randt 
Co., dated 18 April, 1900, the 40,000 shares were forfeited. The 
result was that by article 16 of the Randt Co.'s articles the shares 
were to be deemed to be the property of the Randt Co., and the 
directors might sell them as they thought fit. The directors sold 
these 40,000 shares to the New Balkis Eersteling, Limited, for 160/., 
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and gave the New Balkis Go. a certificate in the following form : 
*' The Bandt Gold-Mining Company (Limited). — Certificate. — This 
is to certify that the New Balkis Eersteling (Limited), of, &c., is 
the holder of 4O9OOO shares of 5«. each ... in the above-named 
company, upon which the sum of Ss. Ad. per share has been paid. 
The remaining 1«. 8d. per share has been called up, and is payable 
by the African Gold Properties (Limited), who were the holders of 
the said shares prior to the same being forfeited, and the said New 
Balkis Eersteling (Limited) is to be deemed to be the holder of the 
said shares discharged from all calls due prior to the date hereof." 
Subsequently the Bandt Co. made a further call on the New Balkis 
Go. of 1«. dd. per share. The New Balkis Go. refused to pay it, 
and an action was brought in which Bugknill, J., gave judgment 
for the Bandt Co. for the amount, and his decision was upheld in 
the Court of Appeal (1), and in the House^ of Lords (2). Under 
article 17 the African Co. remained after forfeiture of the shares 
liable to pay all calls owing upon or in respect of them at the 
time of forfeiture, with interest. In respect of that liability the 
Bandt Co. obtained from the African Go. 7902. 18^. Id., being a trifle 
less than 5d. per share on the 40,000 shares. 

By the present summons the liquidator in the winding-up of the 
Bandt Go. sought to recover this 6d. per share over again from the 
New Balkis Co. The summons also extended to other matters 
which were not in dispute. 

Clauson, for the liquidator of the Bandt Go. : 

The liquidator of the Bandt Co. is entitled to require the pay- 
ment by the New Balkis Co. of the 5d. per share. The payment 
by the African Co. did not diminish the liability of the New Balkis 
Co. After the forfeiture the African Co. was neither a member 
nor a contributory of the Bandt Co. : In re Blakely Ordnance Co,, 
Needham*8 Case [1867] (8). But although the African Co. had 
<^ased to be a member or contributory, it remained liable to pay 
the calls on the shares by reason of its contract with the Bandt Co. 

(1) 10 Manson, 289 ; [1903] 1 K. B. 461 ; 72 L. J. K B. 143 ; 88 L. T. 189 ; 

01 W. E. 391. 

(2) 11 Manflon, 139; [1904] A. C. 165 ; 73 L. J. K. B. 384 ; 90 L. T. 494 ; 

02 W. E. 561 ; 20 T. L. E. 396. 

(3) L. E. 4 Bq. 135 ; 36 L. J. Ch. 665 ; 16 L. T. 472. 
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contained in article 17 : In re Blakely Ordnance Co,^ Stocken*8 Case 
[1867] (4), and Ladies* Dress Association v. Pulhrook [1900] (6). 
The payment by a forfeiting holder is not a payment for shares 
within section 88, sub-section 4 of the Companies Act, 1862 (6). 

P. 0. Lawrence, K.C., and C. C. Scott, for the New Balkis Co.: 
Having regard to the articles of the Bandt Co., the payments 
made by the African Co. were made in respect of its liability on 
the shares. A transferee of shares is entitled to the benefit of all 
payments made by the transferor in respect of the shares after the 
date of the transfer. Here the Balkis Co. bought the shares with 
the benefit of the liability of the African Co. to pay for them. 

The transaction as shown on the certificate was a perfectly 
valid transaction : Morrison v. Trustees, Executors, and Securities 
Insurance Corporation [1898] (7). 

[They also referred to In re Accidental and Marine Insurance 
Corporation, Bridger's Case and NeilVs Case [1869] (8), and Com- 
panies Act, 1862, ss. 15 and 38, sub-s. 4, and Table A, arts. 20 
and 21.] 

A. C Clauson replied. 

June 28. 

Buckley, J., read the following judgment, in which, after stating 
the facts, he continued as follows : The only point I have to decide 
is whether this 6d, per share can be recovered from the New 
Balkis Co. The applicant says truly that the African Co., after 
forfeiture, was not a member and was not a contributory, and that 

(4) L. R. 6 Eq. 6; 37 L. J. Ch. 5; 17 L. T. 161 ; 16 W. R. 99. 

(5) 7 Manson, 465 ; [1900] 2 a B. 376 ; 69 L. J. Ch. 705 ; 49 W. B. 6. 

(6) Companies Act, 1862, s. 38 : as may be reqtdred for the adjustment 
" In the event of a company formed of the rights of the contributorieB 
under this Act being wound up, every amongst themselves, with the quali- 
present and past member of such com- fications following; (that is to say) . . . 
pany shall be liable to contribute to "(4) In the case of a company 
the assets of the company to an amount limited by shares, no contribution 
E^ufiicient for payment of the debts and shall be required from any member 
liabilities of the company, and the costs, exceeding the amount, if any, unpaid 
chai'ges. and expenses of the winding- on the shares in respect of which he is 
up, and for the payment of such sums liable as a present or past member. . . ." 

(7) 6 Manson, 356 ; W. N. 1898, p. 164 ; 68 L. J. Ch. 11 ; 79 L. T. 606. 

(8) L. R. 4 Ch. 266 ; 38 L. J. Ch. 201 ; 19 L. T. 624 ; 17 W. E. 216. 
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the Bd. per share which has been recovered from it has not been 
recovered from it as a member or as a contributory, bat under the 
special contract contained in article 17. He contends that this 6d. 
has therefore not been called and paid in respect of the shares. He 
argues that, having regard to section 88, sub-section 4 of the Com- 
panies Act, 1862 (6), the member — that is to say, the New Balkis 
Co. — can be made liable up to the amount unpaid on the shares, 
and that this 5d. per share has not been paid on the shares, but 
paid under the special contract contained in article 17. 

In my judgment it is immaterial that the African Co. paid, not 
as a member, but under the special contract in article 17. The 
material question is not what was the character of the person who 
paid, but what was the character of the payment made. If the 
company has received payment of 5d. in respect of the 5<., the 
nominal amount of the share, it cannot enforce payment of it a 
second time. In my judgment it is plain that the 5d. was paid in 
respect of the Ss. payable upon the share. The special contract is 
that the member whose shares have been Jorfeited shall be liable 
to pay all calls '* owing upon or in respect of such shares/' The 
payment which he made was made under a liability to pay the call 
upon or in respect of the shares at the time of forfeiture. Its pay- 
ment was pro tanto a discharge of the 5$. Suppose that a third 
party has guaranteed to a limited company the payment by a 
member of his calls upon his shares, and that under that 
guarantee the company recovers against the guarantor and not 
against the member, still the payment made by the guarantor 
will be a satisfaction pro tanto of the liability on the shares just 
as much as if the payment had been made by the member. I see 
no ground upon which the company should be entitled to recover 
the 6d. twice over, once from the forfeiting member and again from 
the member who becomes the purchaser after the forfeiture. The 
purchaser is liable for the whole amount unpaid, but not for the 
whole amount irrespective of such payments as the company may 
recover from the forfeiting member. 

As a separate and independent ground, I think that by contract 
between the company and the purchaser of the share the latter is 
entitled to the benefit of such payments as are made by the for- 
feiting member. The point arises on the form of the certificate. 

M. — VOL. xn. 7 
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The shares are sold as shares npon which the 1$. 8d. has been 
called np, and is payable by the African Go. To such extent as 
the company recovers in respect of that previous call it has, I 
think, contracted with the purchaser that he shall have the benefit 
of it towards satisfaction pro tanto of the amount unpaid at the 
time of his purchase. In my judgment the contention of the 
liquidator that he can recover over again from the New Balkis Co. 
the 7901. 168. Id. which the African Co. has paid fails. He can 
only recover 1072. 8$. Id., the amount agreed to be owing. 

Solicitors : Sanderson, Adkin, Lee d EUis, for the Liquidator of 
the Bandt Co. 
Dale, Netoman d Hood, for the Balkis Co. 



In be AETIZANS' LAND AND MOETGAGE 
COEPORATION. 

1904, January 26. Btbnb, J. 

Company — Ordinary Shares — Undaimed Dividends — Iteduction of Capital-* 
Betum of Moneys to Shareholders — Sandion of Court-^Moneys not Claimed — 
Statutory Period of Limitation — Civil Procedure Act^ 1833, «. 3. 

The statutory period of limitation is twenty years in the case of dividends 
declared on ordinary shares in respect of which certificates have been issued 
under the seal of the company and referring in the usual way to the roles 
and r^g^ations of the company, and also, in the case of moneys repayable 
to the shareholders under an order of the Court, sanctioning the reduction 
of capital by way of such repayment. 

Smith Y. Cork and Bandon BaHway (1) and In re Drogheda Steam Packet 
Co. (2) followed, 

Thb Artizans* Land and Mortgage Corporation, Limited, was 
incorporated in 1892 under the Companies Acts, 1862 to 1890, as a 
company limited by shares, with a nominal capital of 187,600{., 
divided into 187,600 shares of 11. each. All the capital was fully 
paid up. 

By special resolution, passed in May, 1898, and confirmed in 
June, 1898, it was resolved that the capital of the company should 
be reduced to 98,760Z. divided into 187,500 shares of 10<. each, 

(1) Ir. E. 6 Eq. 65, 76. 

(2) [1903] llr. E, 612. 
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and that the reduction should be effected by making a return to 
the shareholders of lOs. per share. The resolution was confirmed 
by order of the Court in August, 1898. 

The directors of the company sent out circulars to the share- 
holders, informing them of the order of the Court sanctioning the 
reduction of capital, and that the amount of capital which they 
were entitled to have returned would be paid to them upon their 
lodging their share certificates with the company. In October and 
November of the same year the directors issued further circulars 
calling the attention of the shareholders to the former circulars, 
and asking them to lodge their certificates with the company. All 
the shareholders who complied with the circulars had 10«. in 
respect of each of their shares returned to them. A considerable- 
number of shareholders never responded to the circulars, and the 
money to which they would have been entitled if they had lodged 
their certificates amounted to about 9401. 

The share certificates were under the seal of the company, and 
contained a reference in the usual form to the rules and regulations 
of the company. 

By special resolution passed in April, 1908, and duly confirmed in 
May, 1908, it was resolved that the company should be wound up 
voluntarily, and three persons were appointed joint liquidators. 

The liquidators took out this summons under section 138 of the 
Companies Act, 1862, for a declaration that the claims to the 
return of lOs. per share of the shareholders who had not been paid 
were barred by the Statute of Limitations, and that the claims of 
all persons in whose favour dividend warrants upon the shares had 
been issued more than six years before the commencement of the 
winding-up were also statute-barred. 

By an order of the Court the respondent Lamb had been 
appointed to represent the class of shareholders who had not 
claimed the return of lO^i^. a share, and the respondent Gill had 
been appointed to represent the class of shareholders who had 
made no claim in respect of dividends for six years prior to 
May, 1903. 

Whinney, for the liquidators : 

The reduction by way of return of capital was sanctioned by the 

7 2 
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Court under the authority of British and American Trustee and 
Finance Corptyration v. Couper [1894] (8). There does not appear to 
be any reported decision as to the period of limitation in such a 
case. The liquidators submit that as regards the unretumed 
capital, and also the dividends, the period is six years. Imme- 
diately on the declaration of a dividend a debt becomes due to 
each shareholder, and the Statute of Limitations thereupon com- 
mences to run. The declaration of the dividend does not make 
the company, however, trustee for the shareholders so as to prevent 
the application of the statutes : In re Severn and Wye and Severn 
Bridge Railway [1896] (4). There more than twenty years had 
expired, so that it became unnecessary to decide whether the period 
of limitation was six or twenty years. 

[Frank Evans, amicus Curia, referred to In re Drogheda Steam 
Packet Co. [1903] (2).] 

The decision in that case more particularly turned on the effect 
of the share certificates taken in conjunction with the articles of 
association of the company. In the case of Smith v. Cork and 
Bandon Railway [1870] (1), upon which the decision in In re Drogheda 
Steam Packet Co. (2) was founded, the claim of \he preference share- 
holders was upheld on the ground that the share certificates there 
in question constituted a specialty debt. Those decisions are not 
binding on this Court. The dividends, when declared, could be 
recovered by action at law : Dalton v. Midland Counties Railway 
[1858] (5). 

An action also would lie for moneys belonging to the shareholders 
in the hands of directors or other persons: Moseley v. Cressey's 
Co. [1865] (6), Moore v. Garwood [1849] (7), and Johnson v. GosleU 
[1 856] (8) . The principle of those decisions applies to the capital to 

(3) 1 Manson, 266; [1894] A. 0. 399; 63 L. J. Oh. 425; 70 L. T. 882; 42 
W. E, 662 ; 6 E. 146. 

(4) 3 Manson. 90; [1896] 1 Ch. 669; 65 L. J. Ch. 400; 74 L. T. 219; 44 
W. E. 347. 

(5) 130.3.474; lO.L.E. 102; 22 L. J. C. P. 177 ; 1W.R308; 17 Jur. 
719. 

(6) L. E. 1 Eq. 405 ; 35 L. J. Ch. 360 ; 14 L. T. 99 ; 12 Jur. (n.s.) 46. 

(7) 4 Ex. 681; 19 L. J. Ex. 15. 

(8) 18 0. B. 728 ; 25 L. J. C. P. 274. Affirmed, 3 0. B. (n.s.) 569; 27 L. J. 
C. P. 122 ; 6 W. E. 127 ; 4 Jur. (n.s.) 50. 
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be returned to the shareholders in the present case. The f4ct.*{^ftt. 
the share certificates are under seal, or that they contain a referdn^e': 
to the articles of association of the company, does not convert the 
simple contract to take shares into a specialty contract between the 
company and its shareholders. The certificate is not a deed, not- 
withstanding that it is under the seal of the company ; it is merely 
an acknowledgment or document of title to the shares. The 
articles of association do not constitute a contract between the 
company and the individual members, although they are required 
to be stamped as a deed, and moneys payable under them by 
members of the company are to be deemed specialty debts: 
Companies Act, 1862 (25 & 26 Yict. c. 89), s. 16. Calls in the 
winding-up of a company are by section 75 expressly made 
specialty debts. 

[Bybne, J., referred to AUen v. Gold Reefs of West Africa 
[1900] (9).] 

It is not every debt which results from the ownership of shares 
that becomes a specialty debt. 

[He also referred to Eley v. Positive Government Security Life 
Assurance Co, [1876] (10), Buckley on the Companies Acts (8th ed.), 
pp. 215, 216, and Carson's Beal Property Statutes (10th ed.), 
pp. 215, 217.] 

H. Greenwood, for the respondents : 

With regard to the unpaid dividends, the case of In re Drogheda 
Steam Packet Co. (2) is precisely in point. The right to the 
dividends springs out of the relationship between the company and 
its shareholders created by the articles of association, and is evidenced 
by the certificate under the seal of the company, which constitutes 
a specialty debt. As regards the moneys payable by way of return 
of capital, the company has treated itself as a trustee of the same 
for the shareholders. In In re Severn and Wye and Severn Biidge 
Railway (4), no notice had been given to the shareholders that any 
* part of the assets had been set apart for them; whereas in the 

(9) 7 Manson, 417 ; [1900] 1 Ch. 056 ; 69 L. J. Ch. 266 ; 82 L. T. 210 ; 48 
W. B. 452. 

(10) 1 Ex. D. 88 ; 45 L. J. Ex. 451 ; 34 L. T. 190 ; 24 W. R. 338. 
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py%8ent;^ase there has been an appropriation which was notified to 
'/Jie persons entitled by means of the circulars. The shareholders 
'are in the position of partners who are not statute-barred merely 
because they have not drawn out their shares of the profits or assets 
for six years: BaHon v. North Stafordshire Railway [1888] (11). 
In the cases cited on behalf of the liquidators in which moneys sub- 
scribed had been recovered from the individual promoter or director 
who had received them, the relationship of partners had never com- 
menced. This is really a question of administration, and the 
principle that equality is equity applies, so that no distribution of the 
assets ought to be made without taking into consideration the equit- 
able rights of the shareholders to the return of their moneys : In re 
Wakefield Rolling Stock Co.[1892] (12). Debentures may be recovered 
within twenty years: In re Cormcall Minerals Railway [1897] (18). 

Whinney replied. 

Bybne, J., after referring to the special resolution and to the 
notices sent to the shareholders, continued : The liquidators are 
anxious to know whether they can distribute a sum of 909Z. in their 
hands, which would have been distributable if the non-claiming share- 
holders had come forward. One shareholder has been appointed 
to represent the class of shareholders who have not come in, and 
counsel on their behalf has argued that the liquidators, acting on 
behalf of the company, cannot divide the money amongst those only 
of the shareholders who are known, as surplus assets after all their 
capital has been retm*ned, but that, although the liquidators can in 
due time rely on the Statute of Limitations, the statutory period is 
twenty years, and it has not yet elapsed. 

The other question, with which I will deal first, is in respect of 
dividends which have been declared, but not claimed. As regards 
the unclaimed dividends, I think the authorities are clear that the 
statutory period is twenty years, and that there is no right to deal 
with them before the expiration of that period otherwise than by 
paying them to the holders of the shares in respect of which they 

(11) 38 Ch. D. 458 ; 67 L. J. Ch. 800 ; 58 L. T. 549 ; 36 W. E. 754. 

(12) [1892] 3 Ch. 165 ; 61 L. J. Ch. 670 ; 67 L. T. 83 ; 40 W. E. 700. 

(13) [1897] 2 Ch. 74 ; 66 L. J. Ch. 561 ; 76 L. T. 832 ; 46 W. E. 5 ; 6lJ. P. 
345, 535. 



Vol. xn.] In be ARTIZANS' LAND, &c. CORPORATION. 103 

were declared. Amongst the cases that have been referred to as to 
dividends is the case of Smith v. Cai'k and Bandon Railway (1), 
which was a decision of the Goart of Appeal in Ireland. There the 
company, having a fmid in hand applicable as revenue, declared a 
dividend oat of the same in favour of its ordinary shareholders, 
without providing for an arrear of dividend due on its preference 
shares. An injunction was sought to restrain the payment of the 
proposed dividend without regard to the right of the preference 
shareholders. An objection for want of parties was overruled, and it 
was held that the preference shareholders were specialty creditors. 
Besides the question whether the claim of the preference share- 
holders was in respect of a specialty, there was another question — 
namely, whether the company was in the position of a trustee towards 
its shareholders, so as to prevent the Statute of Limitations from 
running. Lord Justice Christian says : '' I am aware that there 
have been cases in which, for some purposes, directors of joint-stock 
companies have been assimilated to trustees — as, for example, in the 
not permitting them to make then* office a source of private profit — 
but that they are actually trustees, for each individual shareholder, 
still more, that, by reason of such supposed trusteeship, the com- 
pany are to lose the ordinary protection of the Statute of Limita- 
tions, is a proposition which presents itself to my mind with all the 
effect of novelty, and as to which I shall not say more at present 
than that I reserve my opinion upon it until the question shall arise. 
For the truth is, that the facts of this case do not raise any question 
of the statute at all. The claim resting on a specialty, the limita- 
tion is, of course, twenty years ; and the earliest instalment of the 
aiTcar (December, 1858) falls within that limit." 

The Court of Appeal in that case was, I think, quite clear that as 
to the declared dividend there was no relation of trustee and cestui 
qiie trust between the company and the individual shareholders to 
prevent the Statute of Limitations from running. There is also, 
incidentally, the statement that the statutory period of limitation is 
twenty years. In the case of In re Severn and Wye and Severn 
Bridge Railway (4), Lord Justice (then Mr. Justice) Rombb had to 
deal with the case of dividends declared on ordinary shares more 
than twenty years before the claims to the dividend were made, and 
he held that upon the declaration of the dividend by the company 
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a debt becomes payable to each shareholder in respect of his 
dividend, for which he could sue at law. Here, again, the learned 
Judge did not have to determine, and he did not determine, the 
question whether the statutory period of limitation was twenty years 
or otherwise, but he did deal with the contention that the company 
was in the position of a trustee for the shareholders. He says, 
'' The declaration that the dividend was payable did not make the 
company a trustee of it for the shareholders." 

The latest case is In re Droghedu Steam Packet Co. (2). The 
headnote of that case is as follows : '* Dividends on ordinary shares 
in a company had been declared and had become payable more 
than six and less than twenty years before the claims for them 
were made by the shareholders : Held, that the share certificates, 
as governed by the articles of association, constituted a specialty 
debt, and that consequently the arrears of dividend were recover- 
able after the lapse of six years." In that case the Master of the 
Rolls deals with the case of In re Severn and Wye and Seveim 
Bridge Railway (4), and points out that Mr. Justice Rombr had 
disposed of the contention that there is any relation of trustee and 
cestui que tmst, founding his decision to some extent upon Smith v. 
Cork and Bandon Railway (1). Then, after referring to the case of 
In re Comicall Minerals Railway (18), in which it was held that 
twenty years was the period of limitation in the case of a debenture- 
holder, the Master of the Rolls says: "In what respect, then, 
is there a difiference in principle between the case of a debenture- 
holder and that of a shareholder who has got a contract under seal, 
when a dividend is declared and there is a fund available to pay 
him ? Of course, debenture-holders have a priority, as creditors. 
But coming back to Smith v. Cork and Bandon Railway (1), in my 
opinion it cannot be distinguished in principle from the present 
case, and governs it if it is a right decision, although it was a 
case not of ordinary but of preference shares." Then the Master 
OF the Rolls refers to the judgment of Lord Justice Ghristun, 
pointing out that the learned Judge had held that "claims on 
preference shares were payable as a specialty debt " ; and then he 
says, "Then, is there a distinction in the case of an ordinary 
shareholder ? The dividends in each case are payable out of the 
same fund, but the preference shareholders come first. There is 
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first an aBcertainment of profits, and if there is a sufficiency of 
profits the preference shareholder gets the whole of his dividends. 
If there is not, he only gets a portion. But if there is more than 
enough to pay the preference shareholders, then the surplus becomes 
distributable among the ordinary shareholders. They are paid out 
of exactly the same profits, and in exactly the same way. If that 
is so, it would be a very curious result if, of two dividend warrants 
sent to a shareholder on the same day— one for preference, and one 
for ordinary, shares in the same form — and payable out of the same 
fund, one should be barred by non-payment of arrears after six 
years, and the other should not be barred till after the lapse of 
twenty years." 

It is quite clear to my mind that the case of In re Drogheda 
Steam Packet Co. (2), founded as it is upon the case of Smith v. Cork 
and Bandon Railtvay (1), and this latter case, are authorities which, 
although not in strictness binding upon me, it would require very 
weighty arguments to induce me to refuse to follow. The only 
possible distinction that can be fairly suggested between those 
cases and the case before me is that in the case of preference 
shares there is a statement in the share certificate that the share- 
holder is entitled to a certain dividend, and that in the case 
of ordinary shares the certificate only refers to the articles of 
association of the company. In my judgment, that makes no 
difference which can be relied on as in principle distinguishing 
the cases. 

Then I come to the other point — namely, as to the return of 
capital. I am unable fairly to distinguish between the two classes 
of funds that are now distributable in respect of the application 
of the statute. Analogies have been suggested and authorities 
have been referred to with reference to cases arising out of partner- 
ship. But the same considerations seem to apply to undrawn 
dividends out of profits and unpaid returns of capital, which in 
my judgment stand upon the same footing. When you have to 
consider the question of dividends and unpaid returns of capital, 
the claims of the shareholders in each case depend, as it appears 
to me, on their rights which arise out of the articles of associa- 
tion referred to in the certificates of shares under the seal of the 
company. If the decisions are right (and in my judgment they 
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are right) that the dividends are dae under a specialty contract, 
the same principle appears to me to apply in the case of returns 
of capital, and therefore the period of twenty years is the period 
of limitation. This conclusion renders it unnecessary to decide the 
question as to some kind of distinction whereby the unreturned 
capital might be regarded as a trust fund, for this fund clearly is 
not divisible now. 

Solicitors : E. C. Rawlings <£ Butt. 
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MAAS V. PEPPEK 

1905, February 20, 21, 27. H. L. (1), 

Bin of Sale — ffire-and-Purckctae Agreement — Colourable Transaction — Inference of 
Fact—Registration— Bille of Sale Acts, 1878 and 1882. 

The appellant advanced money to an hotel keeper, who subsequently 
became bankrupt, on a hire-and-purchase agreement of the furniture, under 
which the purchase-money was to be paid by instalments. The agreement 
was not registered as a biU of sale : 

Held, on the evidence, that the transaction was not a real sale, but a 
loan on security, and that the agreement was, for want of registration as 
a biU of sale, void against the trustee in bankruptcy. 

Decision of the Court of Appeal {suh nom, Mellor's Trustee v. Maas & Co, (2) ) 
affirmed. 

The respondent was the trustee in bankruptcy of one George 
Mellor. On 4 May, 1899, Mellor entered into an agreement in 
writing with one Bobert Dixon Sykes, whereby Sykes agreed to 
sell and Mellor agreed to purchase a freehold property known 
as the Crown Hotel, Leamington, together with all the furniture, 
fixtures, fittings, and effects then in and about the hotel, except 
certain furniture and effects specifically excepted, for the sum of 
8O,O00Z., and whereby it was further agreed that the sum of 1601. 
should be paid by Mellor as a deposit on the signing of the agree- 
ment, and that the purchase should be completed on 15 May, 1899. 
The 7502. was paid by Mellor as a deposit on the signing of the agree- 
ment, and the purchase was completed on 15 May, 1899. The 
hotel was subject to a first mortgage of 10,0002., and it was a term 
of the agreement that the vendor should leave the sum of 12,500Z. 
on second mortgage of the hotel, subject to the first mortgage, and 
that such sums should be respectively reckoned as part of the pur- 
chase price of 80,0002. Mellor further arranged for a third mortgage 
on the hotel of 4,6002., leaving a balance of 3,0002. of the purchase- 
money to be found by him. 

A few days before 15 May, 1899, Mellor asked the appellant to 
advance to him 2,0002. in order to enable him to complete the pur- 
chase on the security of a further mortgage. This the appellant 
declined to do. But ultimately it was agreed between the appellant 

(1) Coram t The Lord CThanoellor (Earl of Halsbury), Lord Macnaghten, 
Lord James of Hereford, and Lord Lindley. 

(2) 10 Manson, 26; [1903] 1 K. B. 226; 72 L. J. K. B. 82; 88 L. T. 50. 

M. — ^VOL. XII. 8 
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and Mellor that the former should purchase the furniture, fixtures, 
fittings, and effects from Sykes for 2,000Z., being the amount 
required by Mellor to enable him to complete the purchase of the 
hotel, and that the appellant should then resell the same to Mellor 
on a hire-purchase agreement ; and in consideration of the appellant's 
finding the 2,000Z. Mellor agreed to buy from the appellant's firm 
all wines and spirits required for the hotel. On 15 May, 1899, but 
before the completion of the purchase, the appellant called on Sykes, 
who signed a receipt in the terms following : '' Received this 15th 
day of May, 1899, of Messrs. Emil Pohl Maas & Co. the sum of 
2,0002., being the purchase-money of the fixtures, fittings, furniture, 
plate, linen, and other effects comprised in the inventory dated 15th 
May, 1899, made by Messrs. John Hart Bridges & Co. and signed 
by me, 2,000Z.— E. D. Sykes. 15/5/99.'' 

The 2,000Z. was paid on the same day by the appellant to Sykes. 
On the same 15 May, and before the completion of the purchase, 
Mellor executed a hire-purchase agreement with the appellant, by 
which he agreed to hire the chattels and things specified in the 
receipt and inventory for a sum of 2,412Z. 16»., payable by equal 
quarterly instalments of 751. 8«., extending over eight years, and 
upon the terms that on payment of the said sum of 2,412Z. 168. at 
the times and in the manner prescribed by the agreement the 
chattels and things should become the property of Mellor. Mellor 
also executed in favour of the appellant's firm a trading agreement 
binding himself as long as any money should be due under the 
hiring agreement to purchase all his wines and spirits from the 
appellant's firm. 

On 15 May, 1899, after the agreements had been signed, the pur- 
chase of the hotel by Mellor was completed. 

Mellor became bankrupt in December, 1900, and thereupon the 
furniture, fixtures, fittings and effects were claimed by the appellant 
under the hire-purchase agreement, and they were also claimed 
by the respondent as trustee in bankruptcy of the property of Mellor ; 
and on 22 April, 1901, the respondent brought an action against 
the appellant claiming a declaration that the hire-purchase agree- 
ment was void under the Bills of Sale Acts, 1878 and 1882, and that 
the furniture, fixtures, fittings, and effects were vested in the respon- 
deat as trustee, and claiming an order for payment to him as such 
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truBtee of the sam of 1,730{., being the amount of money which had 
been realised on the sale of the furniture and effects, and which sum 
had been paid into a joint account pending the decision of the action. 
Mr. Justice Wbight found as a fact that the object of all the 
parties was a loan on security, and that the sale to the appellant was 
made solely for the purpose of transferring the furniture and effects 
to Mellor, and was a sale only on the terms of the same being left 
in the hotel for Mellor at the price of 2,000/., and that the hire- 
purchase agreement was a security for a loan, and the Judge 
accordingly gave judgment for the respondent with costs. This 
decision was affirmed by the Court of Appeal, and Maas appealed to 
this House. 

H. Reed, K.C., and Frank Mellor (G. A. Layion with them), 
for the appellant : 

The question is one of evidence, and it is submitted that the 
original contract was set aside and a separate and real sale of the 
furniture to the appellant was effected. The Courts have recognised 
and enforced these hire-purchase agreements, and no registration 
was necessary. 

Shearman, K.C, and Horace J. Rowlands, for the respondent : 

There was no bond fide sale, and the transaction was nothing but 
a bill of sale, which is void for want of registration. 

Frank Mellor, in reply. 

The Lord Chancellor (Earl of Halsbury) : I do not think it is 
necessary to go through all the facts of this case. I think Mr. 
Justice Wright came to the right conclusion as a matter of fact. 
It seems to me that the whole of the evidence points in one direction. 
I do not think the sale to Maas was a reality. I think the obvious 
purpose was that Maas was to lend 2,000Z. to get the security of 
the furniture and yet not to be within the Bills of Sale Act ; that 
was the whole object so far as this transaction was concerned. 
Everything raises a very strong presumption that this was a 
colourable sale. The only thing that would have brought me to a 
different conclusion would have been if Maas had been called and 
had given a perfectly clear and credible account of how it was that 

8 2 
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the original arrangement was completely altered by all the parties 
and that he was to become the vendee of these goods. I do not 
think he ever was that. It was for those who insisted upon the 
sale of the furniture being a real and bond fide one to have proved 
it. In my view the judgments of Mr. Justice Wbight and the 
Court of Appeal were right, and I move your Lordships that the 
appeal be dismissed with costs. 

Lord Macnaghten : I am of the same opinion, but with some 
hesitation. The learned Judge has found that this was not a real 
sale to Maas, but a sale to Maas on behalf of Mellor; and having 
regard to the fact that Maas was not called and consequently not 
subjected to cross-examination, I am not prepared to differ from 
the learned Judge. 

Lord James of Hereford : I am disposed to agree with the 
judgment of your Lordships, but I am in much the same position 
as my noble and learned friend Lord Macnaghten. The case comes 
before us upon an allegation that a wrong inference has been drawn 
from the facts which are not in dispute. If that is so, I think this 
House ought to deal with great consideration with the inference 
which has been drawn, first by the learned Judge, who heard the 
case in the first instance, and secondly by the Court of Appeal. 
For my own part, I am not quite certain that I should have drawn 
the same inference from the facts : but I am of opinion that there 
has not been enough established here to show that the inference 
which was drawn by Mr. Justice Wright, a Judge of very great 
experience in matters of bankruptcy, and by the learned Judges in 
the Court of Appeal, was certainly wrong. 

Lord LiNDLEY : I think the decision of Mr. Justice Wright was 
perfectly correct. I should have come to the same conclusion 
myself. I have not the slightest hesitation in saying that this was 
a loan on security, and that there was no sale at all. 

Appeal dismissed. 

Solicitors : Edward Betteley, for the Appellant. 

Wellington 'Taylor, agent for Rowlands dt Co.^ Bir- 
mingham, for the Respondent. 
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In re button. Ex parte VOSS. 

1905, February 9. C. A. Vauohan Williams, Bomer, and 
Stirlino, LJJ. 

Banjerupta/ — Secured Creditor — Estimate of Security in Petition — How far Creditor 
Bound by Estimate — Duiy of Court cls to Inquiring into Correctness of Estimate 
—Bankruptcy Act, 1883, ss, 6 (suh-s. 2), 7 {sub-s, 3) a^id Sched. IL, rr, II 
and 12. 

Under sub-section 2 of section 6 of the Bankruptcy Act, 1883, where a 
petitioning creditor is a secured creditor, and he does not give up his 
security for the benefit of the creditors, it is his duty to give an estimate of 
the value of his security. He makes the estimate at his own risk, and if 
it is a real estimate and not a mere sham the Court is under no obligation 
to go into the question of the real value of his security. 

The petitioning creditor is bound by the estimate which he gives of his 
security in his petition in the sense that, if he comes in to prove, he cannot 
take any benefit in the administration in bankruptcy except on the basis of 
the estimate which he has made, although he may not be bound in the 
sense that the trustee is entitled to redeem the security at that value in the 
event of the creditor, after obtaining an adjudication, taking no further 
step in the bankruptcy and holding his security. 

In re Lacey, Ex parte Taylor (1), and Lire Fautin, Ex parte Saffery (2), 
discussed. 

This was an appeal of the debtor against a receiving order made 
by Mr. Begistrar Giflfard on the petition of a creditor, William Voss. 

The petition alleged that the debtor was indebted to the creditor 
in the sum of 816Z. IBs. 2d., the amount of a final judgment obtained 
by the creditor against the debtor, and interest and costs ; that the 
creditor held security for the payment of the said sum, and 
estimated the value of such security at 2652. ; and that the act of 
bankruptcy was the failure of the debtor to comply with the 
requirements of a bankruptcy notice issued at the instance of 
the creditor. 

It was alleged that the total debt was erroneously stated at 
8162. IBs. M.y and that it should have been stated at 316/. lbs. 9d. 

The security for the debt consisted of a charge on certain lease- 
hold premises belonging to the debtor made by him in favour of 
the petitioning creditor. 

The petition first came on for hearing on 20 December, 1904, 
and was adjourned by order of the Begistrar to 3 January, 1905, 

(1) 1 Morr. 113; 13 a B. D. 128. 

(2) 6 Manson, 391 ; [1899] 2 Q. B. 549 ; 68 L. J. Q. B. 971 ; 48 W. E. 96. 
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on the debtor admitting the petitioning creditor's debt and the act 
of bankruptcy, and undertaking to consent to a receiving order 
being made on the adjourned hearing in case the debt had not been 
settled. The creditor then insisted, as one of the conditions of the 
adjournment, that the debtor should pay to him within thirteen 
days 50Z. and the costs of his petition, and pay or give security for 
the debt of another creditor who had a petition on the file. The 
terms of the arrangement were indorsed on counsel's brief. 

On the petition coming on to be heard on 8 January the debtor 
opposed the making of the order. He read evidence to show that 
the value of the security held by the creditor was considerably 
more than his debt, and alleged that if the petition should be 
adjourned he would be able to arrange a transfer of the security or 
satisfy the creditor's claim. He alleged that on 28 and 28 December 
the creditor received from the tenant of the premises comprised in 
the charge sums amounting together to 15Z. in respect of rent of 
the premises, and that his claim against the debtor was thus reduced 
to 86Z. 188. 2d. The Registrar ruled that, having regard to the 
agreement which had been come to on 20 December, the debtor 
could not raise the question as to the sufficiency of the petitioning 
creditor's debt ; and he made a receiving order. 

On 6 January, 1905, the Eegistrar stayed the advertisement of 
the receiving order pending an appeal, the debtor undertaking to 
enter an appeal forthwith. 

The debtor now appealed. 

Tindale Davis, for the debtor : 

There is no good petitioning creditor's debt. If the security 
were properly valued, it would be more than sufficient to cover the 
debt. The creditor is not bound by the value which he puts upon 
his security in his petition. If a receiving order is made, he can 
come in and prove in the administration on the basis of the estimate 
that he then puts upon his security. This is the effect of the 
decision of Wright, J., in In re Vautin, Ex pai-te Safety [1899] (2). 
He says that the trustee would not be entitled to redeem it at the 
value placed upon it in the petition. The contrary to that seems 
to have been decided in In re Lacey, Ex parte Taylor [1884] (1). 
If that was so, it was wrongly decided. There is nothing either in 
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section 6, Bub-section 2 of the Bankruptcy Act, 1883, nor in Rule 12 
of Schedule II, to show that the creditor is in any way bound by 
the estimate in his petition, or that the trustee has anything to do 
with any alteration in his estimate, except in the case of bond fide 
mistake under Eule 13 : see Baldwin on Bankruptcy (9th ed.), p. 93, 
JBind Williams' Bankruptcy Practice (8th ed.), p. 43. 

[Vauohan Williams, L.J., referred to section 6 of the Bankruptcy 
Act, 1869, and to In re Pogose, Ex parte Vanderlinden [1882J (3). 

There was no intention to deprive a creditor of the benefit of his 
security : Moory. Anglo-Italian Bank [1879] (4). 

[BoMER, L.J. : The Act only says that the creditor must give an 
estimate of the value of his security. That has been done.] 

It must be an honest estimate : section 7. The rules apply to 
proof of debt, and not to the valuation of the security for the 
purpose of the petition. There is no provision in the present 
Act that a creditor is to hand up his security at the value that 
he puts upon it. It follows, therefore, that he can amend his 
valuation, or can, after getting a receiving order, simply hold his 
security and do no more — ^not prove at all. It is, therefore, 
important for the Court to see what the true value is. Otherwise 
a secured creditor might obtain a receiving order by undervaluing 
his security, although fully secured, and then take no further step 
in the bankruptcy. 

[Vaxjghan Williams, L.J., referred to Cotddery v. Bartmm 
[1881] (5). 

If the estimate is not honest, the case comes within section 7, 
sub-section 3, and the receiving order ought not to be made ** for 
other sufficient cause." 

[Vaughan Williams, L.J. : The Act says that the creditor is to 
give an estimate, not an accurate estimate. If the estimate is a 

(3) 20 Ch. D, 289 ; 51 L. J. Cli. 760 ; 47 L. T. 138 ; 30 W. R 930. 

(4) 10 Ch. D. 681, 689; 40 L. T. 620; 27 W. E. 652. 

(5) 19 Ch. D. 394 ; 61 L. J. Ch. 265 ; 45 L. T. 689 ; 30 W. R. 141. 
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real estimate, not a sham, the question of quantum cannot be gone 
into.] 

The creditor has been abusing the process of bankruptcy. He 
has made use of his petition to obtain an advantage over the other 
creditors, and that is a ground for refusing to make the receiving 
order under sub-section 8 of section 7 : In re Otway, Ex parte Otway 
[1895] (6). The petition asks for an equal distribution amongst 
all the creditors, and the petitioner cannot go behind that and get 
an advantage for himself. The adjournment was used as a means 
of extracting advantageous terms from the debtor. 

[Vaughan Williams, L.J. : An abuse of adjournments is guarded 
against by Rules 162 and 169 of the Bankruptcy Rules, 1886—1890.] 

The Court has an unlimited discretion as to adjournment under 
sub-section 2 of section 105 of the Act. Under the circumstances 
the debtor should be allowed to go behind the agreement. 

F. Melloi', for the creditor, was not called upon. 

Yauohan Williams, L.J. : Having regard to the evidence, it seems 
to me impossible to say that the creditor has not complied with the 
requirements of sub-section 2 of section 6 of the Bankruptcy Act, 
1888, in the case of a petition by a secured creditor. It seems to 
me that the creditor has complied with the provisions as to the 
valuation of his security. He has given an estimate, and it is 
admitted that his estimate is such that it is not possible to say that 
it is a mere sham and not a substantial estimate. It was urged 
upon us that the Registrar should, when a petitioning creditor 
estimates his security, inquire whether the estimate is right. I 
think that the effect of the sub-section which throws upon the 
creditor the duty of making the estimate is to avoid the necessity 
for any such inquiry. It was said that that is not likely to have 
been the intention of the Legislature, because it would enable a 
malicious or unscrupulous creditor to make a fictitious estimate in 
his petition and undervalue his security, and so obtain a receiving 

(6) [1895] 1 Q. B. 812 ; 64 L. J. Q. B. 521 ; 72 L. T. 452. 
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order upon that estimate, although in fact his debt was fully 
secured, or was so much secured that the unsecured part would not 
be sufficient to support a bankruptcy petition. The answer to that 
is that the petitioning creditor makes the estimate at his own risk, 
and if a bankruptcy comes about it is plain that, though sub- 
section 2 of section 6 may not apply in the circumstances mentioned 
by Mr. Justice Wright in In re Vautin, Exparte Saffery (2) — ^and I 
am inclined to think that it would not apply — ^yet, when he comes 
in to prove, the petitioning creditor is bound in this sense, that he 
cannot take any benefit in the administration in bankruptcy except 
on the basis of the estimate which he made in his petition. I very 
much doubt whether he ought in any circumstances to be allowed to 
amend his valuation and come in. It may be that he is not bound 
in the sense that the trustee is entitled to redeem the property at 
that valuation, but that is something which is not the act of the 
petitioning creditor. In my opinion, when we arrive at the con- 
clusion that the estimate is real and not a sham, we ought not to 
go into the question what is the true value after the declaration of 
the estimated value. 

There is a further point whether the debtor could in this case go 
into the question at all whether the petitioning creditor has 
complied with the statute, because it was said that he was excluded 
from so doing by the terms of the consent order. In my judgment, 
the Eegistrar ought always to be careful, although there is a 
consent order, that a receiving order is not made by reason of that 
consent in such circumstances that the other creditors would be 
prejudiced. That is the ground of decision in those cases in which 
the Court has refused to make the order under the words '' for 
other sufficient cause " in sub-section 8 of section 7. 

There is only one other matter to be dealt with. It was said that 
the receiving order ought not to be made in this case because the 
creditor was, by getting such an agreement as was embodied in the 
consent order, using the bankruptcy law for a purpose for which it 
was not intended. Any one with any experience of bankruptcy 
proceedings knows that a petitioning creditor constantly makes use 
of bankruptcy proceedings for the very purpose of extorting 20«, in 
the pound for himself from a debtor with a large number of 
creditors, with the result that they find themselves in a very 
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disadvantageous position. Therefore I think that we should 
always look with some care at a case, where an agreement is 
obtained as a condition of the adjournment of the petition, to see 
whether the petitioning creditor is obtaining any advantage for 
himself over the other creditors which he ought not to obtain. 
But, though that is so, no one would say that every adjournment 
to give the debtor an opportunity of paying the debt is contrary to 
the intentions of the Bankruptcy Act. That may be perfectly fair. 
The Legislature, and those who drafted the rules, have taken 
effective means to prevent this abuse from frequently occurring. 
Under Rule 169 of the Bankruptcy Rules, 1886—1890, after the 
expiration of one month from the day appointed for the first 
hearing of the petition, no further adjournment can take place 
except on certain specified grounds, or for some other sufficient 
reason to be stated in the order for adjournment. 

On the whole, I think there is nothing in the present case to 
justify us in saying that the process in bankruptcy has been 
improperly used. The appeal will therefore be dismissed. 

BoMER, L.J. : I am of the same opinion, and for the same 
reasons ; and I have nothing to add. 

Stirling, L.J. : I am of the same opinion, and for the same 
reasons. I only wish to add a few observations on the important 
question which has been argued as to the effect of the estimate by 
the creditor of the value of his security in his petition. The statute 
requires a secured creditor either to give up his security for the 
benefit of the creditors, or to give an estimate of the value of his 
security. It was said that if the petitioning creditor gives an 
estimate of the value of his security he is not bound by it, but can 
when he comes in to prove his debt, without saying that he made 
a mistake at the time of presenting his petition, prove for his debt, 
putting his security at a different value. I cannot agree. If he 
states that he is willing to give up his security for the benefit of 
the creditors if the debtor is adjudged bankrupt, and he is adjudged 
bankrupt, the creditor is not allowed to prove unless he does give 
up his security ; and if he gives an estimate of its value it would 
lead to serious consequences, and would be most unjust, if he were 
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allowed to depart from that estimate without evidence of mistake, 
and prove on a different footing — that is to say, if in the same 
bankruptcy proceedings he were allowed to depart from his own 
valuation. It is in that sense that I understand the decision in 
In re Laceyy Ex parte Taylor (1), and I should be slow to depart 
from that decision given twenty years ago by two very eminent 
Judges, Mr. Justice Gave and Mr. Justice A. L. Smith, of whom the 
former had a special knowledge of the bankruptcy law. I should 
feel no doubt about it but for the fact that I see that there is a 
difiBculty which might occur, and which was pointed out by 
Mr. Justice Wright in In re Vautin^ Ex parte Saffery (2). Suppose 
a petitioning creditor, aft<er obtaining an adjudication, takes no 
further step in the bankruptcy, and holds his security, I have great 
difficulty in seeing how his estimate is in that case to be enforced 
against him. I see the difficulty that Mr. Justice Wrioht did, and 
I feel the force of his observation that there is nothing in the Act 
about that ; but all that there is goes to show, and justice requires, 
that a creditor coming in to prove should be bound by his valuation 
of his security. 

I reserve the question which may arise whether he is entitled to 
alter his estimate if he proves that it was made under a mistake as 
to value. Mr. Justice Wright has decided it, but I prefer to reserve 
consideration of the question until it arises. I agree that this 
appeal must be dismissed. 

Appeal dismissed. 

Solicitors : M. Edward Williams d Co., for the Debtor. 
li. Voss d Son, for the Creditor. 
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In re CARTEE AND ELLIS. 

1905, March 8, 11, 18. C. A. Vauohan Williams and Stirling, L.J,,. 
AND Sir Gorell Barnes, P. 

BankrujAcy — Leaseholds — Mortgage hy Suh^demise — Disclaimer — Vesting Order-^ 
Bankruptcy Act, 1883, *». 55, sub-ss, 1, 2, and 6 — Bankrtiptcy Act, 1890, s, 13. 

On 1 lifacch, 1904, the Coopers' Co. granted to Carter and Ellis seven 
leases of seven houses for, in each case, ninety-nine years from 29 September, 
1903, at a low ground-rent. Any assignment of a lease was to be registered 
with the derk of the lessor company, but, apart from that, there was no 
restriction on the right of the lessees to assign. On 1 March, 1904, the- 
lessees mortgaged the property comprised in the several leases to Savill 
Brothers, by way of sub-demise, to secure 1,864/. lis. Id. and interest. On 
24 March, 1904, a petition in bankruptc}'- against Carter and Ellis was filed, 
and on 19 April they were adjudicated bankrupts. The trustee in th& 
bankruptcy disclaimed all interest in the leases. The mortgagees declined 
to accept an order vesting the property in them, and making them subject 
to the same liabilities as the bankrupts were subject to imder the leases at 
the time of the filing of the petition. 

The houses were new houses, and the rents had been paid, and the- 
covenants of the leases duly performed : 

Held, that this was a case in which the discretionary power given to the- 
Court by section 13 of the Bankruptcy Act, 1890, ought to be exercised, 
and an order made vesting the property in the mortgagees, and making^ 
them subject only to the same liabilities and obligations as if the lease had 
been assigned to them lit the date when the bankiTiptcy petition was filed. 

This was an appeal from a decision of Mr. Registrar Giffard. 

By seven indentures of lease, each dated 1 March, 1904, made in 
pursuance of a previous building agreement, the Coopers* Co. de- 
mised to Messrs. Carter and Ellis seven messuages in Beckton Boad^ 
West Ham, for, in each case, a term of ninety-nine years from 
29 September, 1908, at a small ground-rent, the rents varying 
from il 10«. to 91. lOs. 

Any assignment of the leases was to be registered with the clerk 
of the lessor company, but, except for that, there was no restriction 
on the right of the lessees to assign. 

By indenture of 1 March, 1904, Carter and Ellis demised the 
several messuages to Savill Brothers, Limited, for the residues, 
then unexpired, of the several terms of ninety-nine years, except 
the last day of each term by way of mortgage for securing the sum 
of 1,8642. lis. Id. and interest. 

On 24 March, 1904, a petition in bankruptcy against Carter and 



Vol. Xn.] 



In re carter and ELLIS. 



119 



Ellis was filed, on 12 April a receiving order was made against 
them, and on 19 April they were adjudged bankrupts. The Official 
Receiver, the trustee in the bankruptcy, on 10 November, 1904, 
disclaimed all interest in the several leases of 1 March, 1904. 
Savill Brothers declined to accept an order vesting the property in 
them and making them subject to the same liabilities as the bank- 
rupts were subject to under the leases at the date of the filing of 
the petition. The Registrar, on 6 February, 1905, upon the 
application of the lessors, made an order that unless Savill Brothers 
should within the time mentioned ^' elect to accept and apply for 
an order vesting in them the premises disclaimed by the trustee, 
and making them subject to the same liabilities as the bankrupts 
were subject to under the leases in respect of the premises at the 
date of the filing of the petition, they should be, and were thereby, 
excluded from all interest in and security upon the said premises." 

Savill Brothers appealed. 

The question turned upon section 55 of the Bankruptcy Act, 1883, 
and section 13 of the Bankruptcy Act, 1890 (1). 



(1) Bankruptcy Act, 1883, s. 55, 
8ub-B. 1: "Where any part of the 
property of the bankrupt consists of 
land of any tenure burdened with 
onerous covenants, of shares or stock 
in companies, of unprofitable contracts, 
or of any other property that is unsale- 
able, or not readily saleable, by reason 
of its binding the possessor thereof to 
the performance of any onerous act, 
or to the payment of any sum of money, 
the trustee, notwithstanding that he 
has endeavoured to sell or has taken 
possession of the property, or exercised 
any act of ownership in relation thereto, 
but subject to the provisions of this 
section, may, by writing signed by 
him, at any time within three months 
after the first appointment of a trustee 
disclaim the property. ..." 

Sub-section 2 : " The disclaimer shall 
operate to determine, as from the date 
of disclaimer, the rights, interests, and 
liabilities of the bankrupt and his pro- 
perty in or in respect of the property 
disclaimed, and shall also discharge 



the trustee from all personal liability 
in respect of the property disclaimed 
as from the date when the property 
vested in him, but shall not, except 
so far as is necessary for the purpose 
of releasing the bankrupt and his pro- 
perty and the trustee from liability, 
afPect the rights or liabilities of any 
other person." 

Sub-section 6 : ** The Court may, on 
application by any person either claim- 
ing any interest in any disclaimed 
property, or under any liability not 
discharged by this Act in respect of 
any disclaimed property, and on hear- 
ing such persons as it thinks fit, make 
an order for the vesting of the property 
in or delivery thereof to any person 
entitled thereto, or to whom it may 
seem just that the same should be 
delivered by way of compensation for 
such liability as aforesaid, or a trustee 
for him, and on such terms as the 
Court thinks just; and, on any such 
vesting order being made, the property 
comprised therein shall vest accord- 
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The houses built on the property were new houses, and the 
rent had been paid, and the covenants of the leases had been 
observed. 

The lessees had made a second mortgage by deposit in favour of 
one Phillips, but he did not ask for any vesting order. 

Asthury, K.C.^ and Hansell, for the appellants : 

The Registrar was asked to make an order under section 13 of 
the Bankruptcy Act, 1890, which would put the appellants into the 
position of assignees, and not of lessees, or else to make an order 
such as was made in In re Walker ^ Ex parte Mills [1895] (2), but he 
declined to do either. It is provided in sub-section 2 of section 55 
of the Bankruptcy Act, 1883, that the disclaimer shall not affect the 
rights of third parties. The effect of the Registrar's order is that 
the appellants will lose the benefit of their security unless they 
take an order which puts them into the position of lessees with 
complete liability under the covenants of the lease until the end of 
the lease. Section 13 of the Act of 1890 was passed to obviate 
that injustice, which was pointed out in In re Finley, Ex parte 

ingly in the person therein named in to vest the bankmpt*s estate and 

that behalf without any conveyance or interest in the property in any person 

assignment for the purpose. Provided liable either personally or in a repre- 

always, that, where the property dis- sentative character, and either alone 

claimed is of a leasehold nature, the or jointly with the bankrupt to per- 

Court shall not make a vesting order form the lessee's covenants in such 

in favour of any person claimiDg under lease, freed and discharged from all 

the bankrupt, whether as under-lessee estates, inciimbrances, and interests 

or as mortgagee by demise, except created therein by the bankrupt." 
upon the terms of making such person Bankruptcy Act, 1890, s. 13: **. . . 

subject to the same liabilities and The Court may, if it thinks fit, modify" 

obligations as the bankrupt was sub- the terms prescribed by the proviso in 

ject to under the lease in respect of sub-section 6 of (section 55 of the Act 

the property at the date when the of 1883) ''so as to make the person in 

bankruptcy petition was filed, and any whose favour the vesting order may 

mortgagee or under-lessee declining be made subject only to the same 

to accept a vesting order upon such liabilities and obligations as if the 

terms shall be excluded from all lease had been assigned to him at the 

interest in and security upon the date when the bankruptcy petition 

property, and, if there shall be no was filed, and (if the case so requires) 

person claiming under the bankrupt, as if the lease had comprised only the 

who is willing to accept an order upon property comprised in the vesting 

such terms, the Court shall have power order." 

(2) 2 Manson, 319 ; 64 L. J. Q. B. 782 ; 72 L. T. 330. 
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Clothtcwkers* Co. [1888] (8). The order as it stands would affect 
the rights and liabilities of the appellants, contrary to sub-section 2 
of section 55. It puts them in a worse position than they would 
have been in if they had taken a mortgage by assignment, in 
which case there would have been simply a temporary privity of 
estate. There is no reason why the landlord should be given a 
new and perfectly solvent tenant in the place of one who has 
become bankrupt. 

[Vauohan Williams, L..J. : What was the position before this 
disclaimer provision was introduced into bankruptcy law ?] 

The assignee in bankruptcy was not obliged to take the lease, but 
it did not come to an end. There was something for the mortgage 
by demise to depend upon, and so long as the sub-lessee performed 
the covenants of the lease the landlord could not re-enter. That is 
the position in which the appellants now want to be placed. 

Section 18 of the Act of 1890 was discussed in In re Walker, Ex 
parte Mills (2). The discretion given to the Court by that section 
ought to be exercised in cases where there have been no breaches of 
covenant — that is, where the landlord has no accrued rights in 
ejectment. There have been no breaches of covenant in this case. 
The governing principle to be applied in interpreting section 55 of 
the Act of 1888, and section 18 of the Act of 1890, is to be found in 
sub-section 2 of section 55 — namely, the bankrupt and his trustee 
are to be relieved from liability, but apart from that no one's rights 
are to be interfered with. This is a proper case for making an order 
under section 18 of the Act of 1890. 

Upjohn, K.C., and Wace, for the respondents : 

This is really an appeal from an exercise of judicial discretion, 
and this Court should not interfere unless the discretion has been 
exercised upon a wrong principle. The law generally applicable is 
laid down in section 55 of the Act of 1888. The provision in section 
13 of the Act of 1890 is only to be applied in special cases. That 
is shown by In re Walker, Ex parte Mills (2). The onw« is on the 

(3) 21 a B. D. 475, 486, 487 ; 67 L. J. Q. B. 62fi, 628, 629 ; 60 L. T. 134 ; 
8uh now. Ex parte Hanhury, 37 W. B. 6 ; 5 Morr. 248. 
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mortgagees to show that there are special circumstances which 
require its application. A case where several houses were com- 
prised in one lease, and there was a mortgage of one of them might 
be a proper case for the application of section 18, but there is no 
reason for its application here. If the mortgagees were put in the 
position of assignees only, they might assign to a pauper after a 
breach of covenant, and it would be very hard for the landlords to 
prove whether the breach had taken place before or after the 
assignment. In the present case there would be no hardship in 
the mortgagees having to undertake the liabilities of the lease, and 
it would be unfair on the lessors if they did not. 

Astbuj-y, K.C., in reply : 
The mortgagees do not ask for anything that is unfair to the 
lessors. They do not ask to put them in any worse position than 
they would have been under the Bankruptcy Act, 1869, or under 
the law before that. Under the old law, if the lease had been 
surrendered the lessor could not have interfered with the under- 
lessee. He would still have remained in the position of under- 
lessee : Doe d. Beadon v. Pyke [1816] (4) and Real Property Act, 
1845 (8 & 9 Vict. c. 106), s. 9. Under section 23 of the Bankruptcy 
Act, 1869, the position was the same : Smalley v. Hardinge [1881] (5). 
The lessors come to the Court and ask for an order. The mortgagees 
do not want any order, and should not be put in any worse 
position because the lessors ask for an order. 

[Vaughan Williams, L.J. : They ask that the mortgagees may be 
excluded unless they take a vesting order in accordance with sub- 
section 6 of section 55 ; but the mortgagees can ask for something 
else, and if they do that they are asking for an order.] 

It is forced on them. They do not want any order at all. They 
are content to remain as under-lessees, but if their position is to be 
altered it would not be unfair on the lessors to put them in the 
position of assignees. In In re Walker , Ex parte Mills (2) the lessor 

(4) 5 M. & S. 146, 154 ; 17 B. R. 296. 

(6) 7 Q. B. D. 524 ; 50 L. J. Q, "B. 367 ; 44 L. T, 503 ; 29 W. B. 554. 
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could have taken possession and tamed the sub-lessee out altogether. 
In this case the lessors have no rights of forfeiture or re-entry 
against the sub-lessees, and the provisions of section 13 would never 
be used if they could not be used here. 

[Vaughan Williams, L.J. : Under section 23 of the Act of 1869, 
for the purpose of the disclaimer the lease is to be '' deemed to have 
been surrendered." Those words are not in section 55 of the Act 
of 1883. If a surrender is voluntarily accepted by the lessor the 
sub-lease continues. At common law, if a lease were involuntarily 
extinguished, the sub-lease was not preserved.] 

In sub-section 2 of section 55 there is a saving of the rights of 
third parties. The efifect of that is that the same result follows on 
the determination of the lease as if the words '' that the lease shall 
be deemed to have been surrendered " had been inserted. 

March 13. 

Vaughan Williams, L.J., referred to the facts, and continued: 
The question that we have to determine is whether the order of 
the learned Registrar, having regard to the state of things which 
are recited in the order, was a right order to make or not. The 
contention of the appellants is that the order which should have 
been made was an order in pursuance of section 13 of the Act of 
1890 vesting the premises the subject of the mortgage in them, sub- 
ject only to the same liabilities and obligations as if the lease had 
been assigned to them at the date when the bankruptcy petition was 
filed. In my judgment, the order of the learned Registrar was not 
the right order, and I think that the contention of the appellants is 
substantially right. Section 55 of the Bankruptcy Act, 1883, and 
section 13 of the Act of 1890, taken together, are not very easy to 
construe or understand, and I can well understand the difficulty of 
adjudication that may have presented itself to the mind of the learned 
Registrar when he was asked to apply these two sections to the state of 
things existing in the present case. I do not propose in this judgment 
to determine or to express any opinion upon anything beyond that 
which it is absolutely necessary to do in the decision of this case. 

I propose, before dealing with the sections in detail, to say 

M. — VOL. XII. 9 
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generally, what the ground of my decision in this case is. In my 
opinion the intention of the Legislature in cases of disclaimer by a 
trustee in bankruptcy appears to have been, when providing for the 
relief of the trustee from liability in respect of onerous obligations, 
including the obligations arising under a lease, to do so with as 
little disturbance as might be by reason of the disclaimer with the 
rights and liabilities of third persons. That appears in sub-section 2 
of section 55. The basis of my judgment in this case is that the 
order made by the Registrar does affect the rights and liabilities of the 
appellants in a way which is not necessary for the purpose of releasing 
the bankrupt and his property and the trustee from liability. 

Under these circumstances I have to consider whether the order 
asked for by the appellants is an order which will really carry out 
the intention of the Legislature as declared in sub-section 2 of sec- 
tion 55, and do that without doing any injustice to the ground 
landlords. I think that such an order, putting the appellants in the 
position of assignees of the lease, is an order which will best carry 
out the declaration of intention by the Legislature, and is also an 
order which inflicts no injustice upon the ground landlords. At 
common law, if there was a lease and a sub-lease, and the lease for 
any reason whatsoever became extinguished, the sub-lease dis- 
appeared — the branch fell with the tree. But then the Legislature 
stepped in, and to some extent in the reign of George 11., and 
finally by the Real Property Amendment Act, 1845, provision was 
made for preserving the rights of the sub-lessee in cases in which 
there was a voluntary surrender of the lease accepted by the landlord. 
Under the Acts of Parliament dealing with bankruptcy prior to 
1869 there was no particular provision made for disclaimer whatso- 
ever. The assignee in bankruptcy was not bound to accept a 
damnosa luereditas, and the lease was left outside the property, 
which passed to the representatives of the creditors. This led to a 
great deal of difficulty and litigation, and in 1869 provision was 
made for the first time for disclaimer, and, to put it shortly, that 
disclaimer was intended expressly to operate as if there had been a 
voluntary surrender by the disclaiming trustee. No doubt that 
provision was expressly put into the Act to preserve the rights of 
sub-lessees and others claiming under the lessee. But this was not 
found to work perfectly ; and when the Act of 1883 was passed 
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section 55 was substituted for section 23 of the Act of 1869, and the 
irords about the disclaimer operating as a surrender are omitted 
from section 55 of the Act. The Legislature did not content itself 
with merely making the declaration, which appears in sub-section 2 
of that section, but made further provision in the first clause of sub- 
section 6, to enable effect to be given to that declaration. Then, 
having dealt thus with onerous property generally, the proviso in 
sub-section 6 goes on to deal with the particular case of leases. If 
that sub-section had remained unmodified I think the order made by 
the learned Registrar would have been perfectly right ; but not long 
after it was passed it became apparent, by reason of cases which 
came into Court, that to make the under-lessee, or other person 
claiming throagh the lessee, accept all the liabilities of the lessee, or 
otherwise be excluded from all interest in and security upon the 
property, might work injustice, and might be really a most grave 
departure from the declaration of the Legislature in sub-section 2 of 
section 55, that the disclaimer should not, except so far as necessary 
for the purpose of releasing the bankrupt and his property and the 
trustee from liability, affect the rights and liabilities of other persons : 
and that being so, the Legislature enacted the provision contained 
in section 18 of the Act of 1890. 

I do not read section 13 of the Act of 1890 as a repeal of the 
proviso in sub-section 6 of section 55 of the Act of 1883, nor do I 
read it as making it obligatory upon the Court in all cases of a 
character falling within the proviso in sub-section 6 of section 55 to 
make an order putting the sub-lessee in a position where he is sub- 
ject only to the same liabilities as if the lease had been assigned to 
him at the date when the bankruptcy petition was filed. The Court 
has always a discretion in the matter. I had, when sitting in the 
Court of Bankruptcy , to construe section 13 in In re Walker (2), and 
in that case, which was a case in which the real question at issue 
between the parties was whether or not the vesting order was 
to leave the persons in whom the property was to vest subject to the 
liabilities for past breaches of covenant, I thought that it would be 
unjust to make an order that those persons should take the property 
subject only to the same liabilities and obligations as if the lease 
had been assigned to them at the date when the bankruptcy 
petition was filed, and was unwilling, therefore, to make an order 

9 2 
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under section 18 of the Act of 1890, instead of under sub-section 6 
of section 55 of the Act of 1888, but was prepared to make an order 
under section 18 making the mortgagees subject only to the same 
liabilities and obligations as if the lease had been assigned to them 
at the date of the filing of the bankruptcy petition, unless applicant, 
the lessor, was willing that the order under sub-section 6 of section 55 
should be subject to certain conditions, one of which was that the 
lessee should be at liberty to surrender the lease upon giving six 
months' notice, having performed certain conditions. I do not 
mention that case as affecting this case further than this — that it 
was a case in which I was of opinion that section 18 did not make it 
obligatory upon me to make the vesting order as upon an assignment 
of the lease, but gave me a discretion as to whether I would make 
the order or not. I was only willing to make the order if the 
person desiring it was willing on his part to accept some conditions 
which I thought essential to doing justice between the parties. 

I wish to say, before parting with the discussion of section 55 
and section 18, that I am not satisfied at present that the person 
to whom the vesting order is offered at the time of the application 
of the landlord being heard is entitled to say that for all purposes 
the onus of proof must be thrown upon the landlord, and that for 
no purpose can the sub-lessee, or other person having an interest 
derived under the lease, be treated as an applicant. I do not know 
that I have to decide any such question, and I do not propose, 
therefore, to decide it ; but I am not satisfied at present that the 
argument which was addressed to us as to the position of the 
sub-lessee is sound. 

Now, asking myself the question whether the order vesting the 
property in the mortgagees by sub-demise,^ if it should be made in 
the shape contemplated by section 18 of the Act of 1890, would 
give to them anything more than they would have had if there 
had been no disclaimer, I am of opinion that, in substance, to 
make them now in the position of assignees of the lease would give 
them nothing more than they would have had if there had been no 
disclaimer at all. In these particular leases there is no restriction 
on assignment. There is a provision that the assignment is to be 
registered ; but, apart from that, the lessee has an absolute right 
to assign, and it seems to me that if the lessee had assigned this 
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lease to the mortgagees, the landlords could not have interfered or 
complained at all ; and it seems to me, farther, that the position of 
the sub-lessees on becoming assignees of the lease would have been 
substantially identical with the position of a sub-lessee if an order 
is made in his favour under the powers of section 18 of the Act of 
1890. But even if that were not the case (and I express my opinion 
most positively that it is the case), it is perfectly manifest that to 
make an order in the terms in which this order has been made 
would put the mortgagees by sub-demise in a very much worse 
position than they would have been if there had been no disclaimer. 
But I do not think that when one has considered in this way the 
position of the mortgagee by sub-demise, and arrived at the conclu- 
sion that no profit, no improvement in position, is being given to 
him by an order made under the powers of section 18, one has 
considered all that it is incumbent upon the Court to consider, the 
Court having, as I have already stated, a discretion in the exercise 
of those powers. I think that, having that discretion, the Court 
ought to go a step further and ask whether it may not be that, 
notwithstanding that the position of the mortgagee by sub-demise 
is not improved, yet some injustice would be done to the landlord. 
In my judgment, it is just as obligatory upon the Court to see that 
no such injustice is done to the landlord by making the order as it 
is to avoid, if possible, giving a profit or advantage to the mortgagee. 
Asking myself the question in this case, I cannot see, having regard 
to the terms of these leases, that any injustice whatever is done to 
the landlords. Of course, it is open to a landlord, at the time when 
the lease is made, to insert provisions which would put him in a 
better position than these landlords are in the event either of the 
lessee wishing to assign or of his becoming bankrupt. But the 
parties to this bargain have not chosen to insert any such pro- 
visions in the leases. Under those circumstances, I come unhesi- 
tatingly to the conclusion that no injustice is done to the landlords 
in this case ; and I think that when once we come to the conclusion 
that the mortgagees by sub-demise obtain no undue advantage by 
an order under section 18— that is to say, no improvement in their 
position from what it was potentially under the terms of the leases 
and sub-demise — and also to the conclusion that no injustice is 
done to the landlords, it follows, almost necessarily, that our 
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judicial discretion ought to be exercised by making the order which 
is contemplated by section 13. 

The result, therefore, in this case is that the order appealed 
against will be reversed, and that an order will be made vesting 
these leases in Messrs. Savill Brothers, subject only to the same 
liabilities and obligations as if the leases had been assigned to 
them at the date when the bankruptcy petition was filed. 

With regard to Phillips, who is mortgagee by deposit, he is 
represented here by the counsel who represent Messrs. Savill 
Brothers, and he does not ask us to make any special order for his 
protection. I can quite understand that, because it seems to me 
that, in substance, the order for the vesting of this property in the 
mortgagees by sub-demise, as if they were assignees, affords all 
necessary protection to Phillips as mortgagee by deposit. 

Stirling, L.J. : I have arrived at the same conclusion. I only 
mean to decide that this is a case in which the discretion which is 
given to the Court by section 13 of the Bankruptcy Act, 1890, may be 
properly exercised in favour of the mortgagees, and I arrive at that 
conclusion upon consideration of all the circumstances of the case. 

[His Lordship referred to the facts, observing that there was no 
question in the case of any right of the lessors to enter in respect of 
any breach of covenant, and that there was no evidence to show that 
due care had not been exercised by the lessors in granting the leases, 
and by the mortgagees in making the advance. He continued :] 

That being so, the question we have to consider is whether the 
order made by the Registrar ought to stand, or whether, in favour 
of the mortgagees, the discretion conferred by section 13 of the Act 
of 1890 is to be exercised. The position of the matter, as it stood 
under the Act of 1883, was considered by the Court of Appeal in 
In re FinUy (3), and Lord Justice Lindley in his judgment points 
out the striking result of the provisions of sub-section 6 of section 55 
of the Act of 1883. He said : '' Whether the application is made 
by the sub-lessee or by the original lessor, in either case the vesting 
order can only be made in favour of the sub-lessee, subject to the 
covenants and conditions of the original lease, and, if the sub-lessee 
will not take the property on those terms, which, of course, he need 
not do, then these consequences appear to follow : First, the sub-lessee 
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will be excluded from all interest in the disclaimed property. 
Whether the latter part of the proviso in clause 6 will apply will 
depend upon whether there is any such person as is there referred 
to. There may or may not be. If no vesting order is made, the 
lease will be determined under sub-section 2, the sub-lease will be 
determined under sub-section 6, and the lessor will take the property 
freed from both lease and sub-lease. This appears to us to be the 
logical consequence of the Act, and it is impossible not to see that 
it is a very startling result. It will very seriously aflfect the old 
practice of taking securities on leasehold property by way of sub- 
demise, the whole object of which was to prevent the mortgagee 
from becoming liable to the rent and to the covenants and obliga- 
tions of the original lease." In that state of things the Act of 1890 
was passed, containing the provision in section 13. 

Two things seem to me to deserve notice with regard to that 
section. First, the operation of the section is somewhat narrow in 
its scope. Lord Justice Lindley, in the passage in In re Finley (8), 
which I have read, pointed out that the provisions of sub-section 6 
of section 55 of the Act of 1888 would seriously afifeot the practice 
of taking securities on leasehold property by way of sub-demise, 
and that the object of that mode of taking a mortgage was to 
prevent the mortgagee from becoming liable to the performance of 
,the covenants. The mortgagee lending money only wanted good 
security for his money, and had no intention whatever of undertaking 
the performance of the duties of lessee ; but the Legislature has not 
seen fit to give the Court any power at all to put him back in his 
old position. His sole choice is between taking a vesting order, 
making him subject to the same liabilities and obligations as the 
bankrupt was subject to under the lease in respect of the property 
at the date when the bankruptcy petition was filed, and being made 
subject only to the same liabilities and obligations as if the lease 
had been assigned to him at the same date. The second point 
which deserves to be noticed, I think, is the very wide discretion 
which is given to the Court. The Court may, if it thinks fit, modify 
the terms prescribed by the proviso. No class of cases is pointed at 
in particular to which that section is to apply. There is no limitation 
on the discretion except that it is to be a judicial discretion. 

That being so, what ought to be done in the present case ? In 
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the one case the lessors will get solvent tenants, subject, for a term 
of nmety-nine years, to the covenant for a payment of rent and the 
performance of the other covenants, which will in the end be more 
serious than the payment of the rent. In the other case they 
will only get persons who are solvent, who will be responsible 
for the payment of the rent and performance of the covenants 
during the period when they occupy or continue to be assignees 
of the property, and who will be at liberty, as any other assignee of 
the bankrupt would be, to assign over as they may see fit without 
any restrictions. 

Looking at all the facts of the case, I ask myself, which seems to 
be the better justice of the two ? I think that, if the lessors were 
to get solvent tenants, who happen to be a corporation, and whose 
personal liability therefore may be very readily enforceable after 
the period of ninety-nine years, put in the position of their old 
tenants — the lessors having granted their lease, and the mortgagees 
having taken their mortgage on the same day — most people would 
say that the lessors were very lucky indeed. In my judgment, the 
better justice, in all the circumstances of this case, is that we 
should exercise the discretion in favour of the mortgagees, and say 
that they are only to be made subject to the same liabilities and 
obligations as if the lease had been assigned to them at the date 
when the bankruptcy petition was presented. 

Sir GoBELL Babnes, P. : The appellants' contention in this case 
is that they ought to be at liberty to have a vesting order of the 
disclaimed property, subject only to the same liabilities and 
obligations as if the lease had been assigned to them at the date 
when the bankruptcy petition was filed. The opposing contention 
is that the appellants ought to take a vesting order making them 
subject to the same liabilities and obligations as the bankrupt was 
subject to under the lease in respect of the property at the date 
when the bankruptcy petition was filed. The contention of the 
appellants appears to me, in the circumstances of this particular 
case, to be right. I cannot see that in this case any injustice will 
be done to the lessors by acceding to the appellants' contention ; 
whereas the order as it stands imposes, in my view, unreasonable 
terms on the appellants, and puts them in a position which is 
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contrary to the intention of the provisions of sub-section 2 of 
section 55 of the Act of 1888. I therefore agree with the judgments 
which have been pronounced. 

Appeal allowed. 

Solicitors : Sandilands d Co., for the Appellants. 
E. L. Boye7% for the Respondents. 



In be HAMILTON YOUNG & CO., Ex pabte CARTER. 
1905, May 8, 22. Bioham, J. 

Bill of Sale — BanJcruptcy of Traders — Loan from Bank — Letttrs of Lien — Secured 
CreditoTB — Order a7id Disposition — Bills of Sale Act, 1878, s, 4 — Bankruptcy 
Acty 1883, 8. 44. 

The debtors purchased goods in England for transmission to India upon 
the orders of a firm there. The goods had to be sent to bleachers to be 
prepared, and for the purpose of paying for the goods the debtors obtained 
an advance from a bank, to whom they gave a letter of lien stating that 
the advance was a loan on the security of goods in preparation for shipment 
to the East, and that as security for the advance the debtors held the goods 
then in the hands of the bleachers on the bank's account and under lien to 
them. The bleachers' receipts for the goods were inclosed in the letter of 
lien. The debtors were adjudged bankrupt while some of the goods were 
in the hands of the bleachers and other goods were in the debtors' ware- 
house, having been sent there from the bleachers, in respect of which a 
letter of lien had been given to the bank. The trustee in bankruptcy 
claimed the goods upon the ground that the letter of lien was a bill of sale, 
and was therefore void as not being in the required form and not being 
registered : — 

Held, that the intention of all the parties being that the bleachers should 
hold the goods for the bank, the document was one which was accompanied 
by a transfer of possession of the goods, and therefore came within the 
exceptions mentioned in section 4 of the Bills of Sale Act, 1878, as a 
''transfer of goods in the ordinary course of business of any trade or 
calling" or as a document ''used in the ordinary course of business as 
proof of the control of goods," and was therefore not a bill of sale. 

This was a special case stated by the Judge of the County 
Court at Manchester for the opinion of the High Court pursuant 
to the Bankruptcy Act, 1888, s. 97. 

The debtors, Hamilton Young & Co., were adjudged bankrupts 
on 15 August, 1908, on their own petition, and R. N. Carter was 
the duly appointed trustee in bankruptcy. His title as trustee 
related back to an act of bankruptcy committed by the debtors on 
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24 July, 1908, which date was the date of the commencement of the 
bankruptcy. 

The question was whether the National Bank of India, Limited, 
were secured creditors with respect to certain goods by virtue of 
certain letters of lien given them by the debtors, or whether the 
trustee in bankruptcy was entitled to the goods by virtue of his 
title and rights under the Bankruptcy Act. 

The material facts were as follows : 

The debtors were a mercantile firm at Manchester, and consisted 
of four partners. Two of the partners also traded in co-partnership 
at Calcutta under the style of Ewing & Co. The course of business 
between the two firms was as follows : Ewing & Co. in Calcutta 
from time to time gave the debtors prices which they were willing 
to pay for any particular goods which they required to be delivered 
to them c.i.f. in Calcutta. If the debtors saw that they could ship 
the required goods at a profit on the stated prices, their practice 
was to accept the offer of Ewing & Co., and to produce the goods 
by buying the grey cloth, causing it to be bleached and dyed (if 
dyeing was necessary) and then packed and shipped (carriage paid 
and insured) to Ewing & Co. at Calcutta. The difference between 
the price which Ewing & Co. had agreed to pay and the cost to the 
debtors of production and delivery made up the gain of the debtors. 
If the prices offered by Ewing & Co. were not high enough, their 
orders were declined and the debtors asked for better prices. The 
debtors were not bound to execute any orders given by Ewing & Co. 
For the purpose of obtaining, producing, and shipping, as above 
mentioned, the debtors purchased in Manchester goods, and had 
them prepared, packed, and shipped to Calcutta. The course of 
preparation of the goods for shipment was that the goods when 
purchased were sent to be bleached to bleachers, where they 
remained to the order of the debtors, and such of them as from 
time to time were required by the debtors for shipment to Ewing 
& Co. were delivered by the bleachers, in accordance with directions 
given them from time to time by the debtors, either to the ware- 
house of the debtors or to packers to be packed. In order to obtain 
money with which to pay for the goods which they had purchased, 
the debtors from time to time used to obtain advances from the 
National Bank of India, Limited. 
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The debtors had two accounts with the bank, a general account 
and a loan account — the latter account being called Loan Account 
No. 2. The debtors also banked with the London and County 
Banking Co., Limited. The debtors from time to time, as they 
required money to pay for goods purchased in Manchester for 
shipment, drew cheques on the bank which were honoured by 
the bank, and, as security for the advances thereby made by the 
bank, the debtors used to give to the bank a letter of lien in the 
terms following: 

" We beg to advise having drawn a cheque on you for £ 

which amount please place to the debit of our 'Loan Account 
No. 2 ' as a loan on the security for goods in course of preparation 
for shipment to the East. As security for this advance we hold on 
your account and under lien to you the undermentioned goods in 
the hands of [here followed list of goods and names of bleachers] 
as per their receipt enclosed. These goods when ready will be 
shipped to Calcutta and the bills of lading duly endorsed will be 
handed to you, and we then undertake to repay the above advance 
either in cash or from the proceeds of our drafts on Messrs. Ewing 
-& Co., Calcutta, to be negotiated by you and secured by the shipping 
documents representing the above mentioned goods. But in no 
•case is the advance to extend beyond two months from date hereof 
unless by special arrangement, at the expiry of which we undertake 
to repay the same or any portion thereof then outstanding. 
Interest on this advance to be at the rate of 6 per cent, per annum. 
We undertake that the goods while in course of preparation for 
shipment shall be covered against fire risk under a general policy 
of insurance which we shall deposit with you . . ." 

Accompanying the letter of lien the debtors gave to the bank the 
receipts of the bleachers for the goods specified in the letter. As 
soon as the debtors had in their hands ready for shipment to the 
East goods of a value at least equal to the amount of one of the 
cheques thus drawn upon and honoured by the bank, they invoiced 
and shipped the goods to Ewing & Co. in Calcutta, and handed to 
the bank a copy of the invoice, and the bill of lading of the goods 
so shipped, together with a letter signed by them (hereinafter called 
the shipment letter) and a trust receipt to be signed by Ewing & 
Oo. in Calcutta, and also a letter of written instructions to the bank 
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as to the disposal of the moneys representing the value of such 
goods. 

The shipment letter was addressed by the debtors to the bank, 
and was as follows : 

" Having this day received from you an advance of £ bearing 

interest at 6 per cent, per annum we hereby hand you as collateral 
security for the due repayment of such advance and interest, bills 

of lading, invoices and policies of insurance for packages per 

to Calcutta, as described at the foot hereof, which documents 

are to be handed to your Calcutta agency. 

'' Our agreement is as follows : 

" Firstly : That on arrival of the documents in Calcutta they will 
be handed to Messrs. Ewing & Co., by your agents, who will receive 
in exchange a formal lien over them and the goods they represent, 
and an undertaking to provide fire insurance. 

'' Secondly : That within six months after the date of above 
advance, Messrs. Ewing & Co. will release the above documents by 
delivering to your said agent a telegraphic transfer or demand 
draft on London for the equivalent amount of the said advance, 
together with interest at 6 per cent, per annum from date hereof, 
until approximate due date of arrival in London of such remittance. 
Your bank to have the preference at equal rates. [Then followed 
the particulars of security referred to.] " 

The effect of each transaction above described was intended by 
the parties to it to be a payment in reduction of the outstanding 
amounts secured by goods hypothecated to the bank. When goods 
had been shipped of a value sufficient to cover, or partly cover, the 
amount outstanding under a particular letter or particular letters 
of lien, the amount mentioned in the shipping letters and documents 
was allocated to such particular letters or letter of lien either as a 
payment in full of the amounts due under such letter or letters of 
lien or as a payment in part as the case might be. In cases where 
the amount was allocated as part payment of the amount due under 
a letter of lien, it was the course of business that goods sufficient 
to secure both the undischarged balance and also the aggregate 
amount of all other outstanding letters of lien remained in the 
hands of the bleachers or in the warehouses of Hamilton Young & 
Co., or in the hands of the packers, finishers, dyers or shippers 
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under lien to the bank. The goods when shipped were on arrival 
delivered into a special go-down rented by the bank, whose name 
appeared thereon, and the keys whereof belonged to the bank and 
were in the bank's possession. All sach goods had been sold in 
Calcutta before arrival, and under a verbal arrangement with 
Ewing & Co. in Calcutta the bank allowed that firm to deliver such 
goods as the bank's agents to the purchaser, Ewing & Co. paying 
into the bank on the day after delivery the amount of the invoice 
value of such goods. No drafts on Ewing & Co. were sent to the 
bank with the shipping documents or at all. 

The bank, after receipt of the letters of lien, had no information 
as to the movements of the goods between the bleachers or the 
dyers, finishers or packers, and the debtors, nor as to whether the 
goods specified in the invoice and the shipment letter and the bill 
of lading corresponded wholly or partly with the goods specified in 
any letter of lien. All that the bank required was that the goods 
specified in the bill of lading invoice and shipment letter should be 
of a value sufficient to secure the bank in respect of the amount 
mentioned in the shipment letter. There was nothing on the 
shipping document enabling the bank to identify the goods therein 
mentioned and the goods mentioned in the bleachers' receipts which 
accompanied the letters of lien. 

The debtors had an arrangement with another bank, called the 
Disconto Gesellschaft, for advances on the security of letters of 
lien of a kind similar in all respects to their arrangement with the 
bank, and carried out by similar documents, and with both banks 
there was a limit beyond which the advances on letters of lien did 
not extend. When advances, or an advance, or some portion of an 
advance, made by either of the banks on the security of letters or a 
letter of lien and deposit of bleachers' receipts was to be discharged 
by delivery to the bank of a shipment letter, invoices, bills of lading, 
€uid accompanying documents, the debtors did not necessarily give 
to the bank or the Disconto Gesellschaft the documents of title of 
the particular goods on the security of which those or that particular 
advances or advance had been made. They gave to the bank or 
the Disconto Gesellschaft (as the case might be) certain goods, 
whether purchased with money advanced by the one bank or the 
other, without reference to the question whether the bank or the 
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Disconto Gesellschaft had advanced money on the security of those 
particular goods. 

In June and July, 1908, the debtors had given to the bank 
letters of lien on the goods belonging to them which had been 
placed in the hands of firms of bleachers as security for payment of 
advances made to them by the bank, amounting to 5,099Z. 16^. 7d.^ 
and the bleachers' receipts had been sent with the letters of lien to 
the bank. 

On 18 July, 1908, there were goods to a large amount in the hands 
of the bleachers and dyers, and also in the warehouses of the 
debtors. 

On 14 July, 1908, the bank received a telegram from India that 
Ewing & Co. were in difficulties, and on the same day wrote to the 
bleachers and dyers as follows : 

" We are the holders of your receipts for the following goods 
lodged with you by Messrs. Hamilton Young & Co., viz. . . . and 
we have now occasion to ask you to hold the goods to our order 
pending instructions as to their disposal. We have asked Messrs. 
Hamilton Young & Co. to confirm this advice. ..." 

On 28 July, 1908, the debtors executed to a trustee a deed of 
assignment for the benefit of their creditors, and on 15 August, 
1908, they were adjudged bankrupt. 

On 24 July, 1908, certain goods were at the bleachers' and 
dyers', and the bank subsequently obtained possession of certain of 
the said goods claimed by the bank and caused them to be sold. 

The questions for the opinion of the Court were : 

1. Whether such of the goods described in the letters of lien as 
on 24 July, 1908, were in the hands of the bleachers were then 
subject to any lien or charge in favour of the bank, or whether the 
bank was entitled to such goods. 

2. Whether the bank on 24 July, 1908, was entitled to any charge 
or lien on or was entitled to any of the goods mentioned in the 
letters of lien which on the said date were not in the hands of the 
bleachers, but in the hands of the debtors at their warehouses or 
were at the dyers, packers, or the docks. 

8. Whether the bank were on the said date entitled to any charge 
or lien on, or were entitled to any other of the goods which on the 
said date or later were in the hands of the bleachers or of the 
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debtors or at the packers, dyers, or the docks, and which were 
claimed by the bank. 

It was agreed that if the Court should answer the above questions 
or any of them in the affirmative, the goods to which the question so 
answered referred, or the proceeds of sale thereof, should belong to 
the bank ; but if the Court should answer the questions or any of 
them in the negative the goods to which the question so answered 
referred, or the proceeds thereof, should belong to the trustee. 

Hanseli, for the trustee in bankruptcy : 

The letters of lien are bills of sale within section 4 of the Bills of 
Sale Act, 1878 (1), and not being in the form and registered as 
prescribed by that Act are void, and the goods therefore belong to 
the trustee. The securities come within the words '' declarations 
of trust without transfer " in section 4 of the Act of 1878. The 
case of In re Slee, Ex parte North- Western Bank [1872] (2), where 
a letter of hypothecation given by a warehouseman to his bankers 
as a security over goods in his custody and promising immediate 
delivery was held to be outside the Act of 1854, and did not require 
registration, was a decision under the Act of 1854, which did not 
contain the words '' any agreement ... by which a right in equity 
to any personal chattels, or to any charge or security thereon, shall 

(1) Bills of Sale Act, 1878, s. 4 : benefit of the creditors of the person 

'*The expression *bill of sale' shall making or giving the same, marriage 

include bills of sale, assignments, settlements, transfers or assignment of 

transfers, declarations of trust without any ship or vessel or any share thereof » 

transfer, inventories of goods with transfers of goods in the ordinary 

receipt thereto attached, or receipts course of business of any trade or 

for purchase-moneys of goods, and calling, bills of sale of goods in foreign 

other assurances of personal chattels, parts or at sea, bills of lading, India 

and also powers of attorney, autho- warrants, warehousekeepers' certifi- 

ritiee, or licences to take possession of cates, warrants or orders for the 

personal chattels as security for any delivery of goods, or any other docu- 

debt, and also any agreement, whether ments used in the ordinary course of 

intended or not to be followed by the business as proof of the possession or 

execution of any other instrument, by control of goods, or authorising or 

which a right in equity to any personal purporting to authorise, either by 

chattels or to any charge or security indorsement or by delivery, the pos- 

thereon, shall be conferred, but shall sessor of such document to transfer or 

not include the following documents; receive goods thereby represented." 
that is to say, assignments for the 

(2) L..E. 15 Eq. 69 ; 42 L. J. Bk. 6 27 L. T 461 ; 21 W. E. 69. 
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be conferred " ; and, it is sabmitted, does not apply to this case. 
If these letters are not declarations of trast, it is difficult to say 
what they are. The words " ordinary course of business " do not 
apply to transactions of mortgage as in this case. The bank had 
not constructive possession of these goods, and had no right to ask 
for them, unless and until they were ready for shipment. In the 
case of Tennant v. Howatson [1888] (8) an agreement whereby a 
firm of sugar planters, in consideration of advances, assigned a 
growing crop of sugar, and agreed to ship the manufactured pro- 
duct to the lender, who was to sell and apply the proceeds to the 
repayment of the advances, was held not to be a ^' transfer in the 
ordinary course of business," nor a document '' used in the ordinary 
course of business as proof of the possession or control of goods, or 
authorising or purporting to authorise, either by indorsement or 
delivery, the possessor of such document to transfer or receive 
goods thereby represented,** on the ground that the word " goods " 
in this context does not include growing crops, and that the phrase 
does not point to the borrowing of money on mortgage or special 
agreement, though such a thing may be frequent among certain 
classes of persons. Further, the goods at the commencement of 
the bankruptcy were in the order and disposition of the debtors as 
the reputed owners thereof. The goods were in the hands of the 
bleachers, dyers, and packers to the order of the debtors. 

Schiller, for the bank : 

The question is whether the goods were ever in the reputed 
ownership of the debtors. Before goods of another person can be 
taken to pay the debts of a bankrupt, by reason of the reputed 
ownership of the bankrupt, it is essential that the true owner of 
the goods should have consented to a state of things from which he 
must have known, if he had considered the matter, that the infer- 
ence of ownership by the bankrupt must arise : Lt re Watson r£ Co., 
Ex parte Atkin [1904] (4). Here the bank only consented that the 
goods should be dealt with on behalf of the bank and not otherwise. 
If this document is held to be a bill of sale, a banker could not 

(3) 13 App. Cae. 489 ; 57 L. J. P. C. 110 ; 58 L. T. 646. 

(4) 11 Manson, 256; [1904] 2 K. B. 753 ; 73 L. J. K. B. 854; 20 T. L. R. 
727. 
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advance money on goods unless they were goods in foreign parts or 
at sea. The letters of lien fall within the exceptions in section 4 of 
the Bills of Sale Act, 1878 (1), as being "documents used in the 
ordinary course of business as proof of the possession or control of 
goods . . .*': Merchant Banking Co. v. Spotten [1877] (6). The 
letter of 14 July took the goods out of the order and disposition of 
the debtors. 

HanseU, in reply, referred to Furber v. Cobb [1887] (6), In re 

Ginger, Ex parte London and Universal Bank [1897] (7), and 

In re Toicnsend, Ex parte Parsons [1886] (8), 

Cur. adv. vult. 
May 22. 

BiGHAM, J., read the following judgment : The real question in 
this case is whether the document by which these merchants, the 
bankrupts, purported to give a charge in favour of the bank is one 
which required to be registered as a bill of sale. If it is, the 
question submitted to the Court must be answered in favour of the 
trustee. The form of the document is set out in the special case. 
It is addressed by the bai^krupts to the bank, and it states that the 
money borrowed by the bankrupts from the bank is a " loan on the 
security of goods in preparation for shipment to the East." It also 
states that as security for the loan the bankrupts hold the goods 
on the bank's account and under lien to the bank. The goods are 
then particularised; and finally, there is a statement that the 
receipts of the bleachers, in whose actual possession the goods for 
the time being are, are inclosed in the letter of hypothecation^ 
This document evidences a transaction of a most ordinary kind as 
between bankers and merchants. Such transactions happen by the 
score every day of the week in places of business like Manchester. 
What is the real effect of it ? No doubt the physical possession of 
the goods is in the bleachers ; but for whom do they hold them ? 
I think that by the intention of all parties they hold them for the 

(5) Jr. E. 11 Eq. 586. 

(6) 18 Q. B. D. 494 ; 56 L. J. Q. B. 273 ; 56 L. T. 689 ; 35 W. R. 398. 

(7) 4 Manson, 149; [1897] 2 Q. B. 461; 66 L. J. Q. B. 777; 76 L. T. 808 ; 
46 W. R 144. 

(8) 3 Morr. 36; 16 Q. B. D. 532; 55 L. J. Q. B. 137; 53 L. T. 897; 34 
W. E. 329. 

H. — VOL. XII. 10 
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bank. Such is clearly the intention of the bank and of the 
merchants ; and such also is the intention of the bleachers, for they 
know well that business is done as it was done here, that their 
receipts are to be or may be used as the receipts were used in this 
case, and that they will be bound to hand the goods to the bank if 
required to do so. The document is therefore one which is 
accompanied by a transfer of possession of the goods. Thus the 
document comes within the exceptions mentioned in section 4 of the 
Bills of Sale Act, 1878. It is a " transfer of goods in the ordinary 
course of business of a trade or calling." The document may also 
be described as one which is ''used in the ordinary course of 
business as proof of the control of goods," and, as such, it would 
come within the exceptions. It is not necessary to consider whether 
the document comes within the definition of the expression '' bill of 
sale " as contained in the first clause of the 4th section of the Act ; 
the important question is whether it comes within the exceptions. 
I am clearly of opinion that it does. Of the authorities cited during 
the arguments, it is sufficient to say that, so far as they are 
applicable to this case, they support the view I take. Another 
point was taken on behalf of the trustee. It was said that the 
goods were in the order and disposition of the bankrupts at the 
commencement of the bankruptcy. That is a question of fact, and 
there can be no doubt as to the answer to be given to it. The 
goods were no doubt the goods of the bank in the sense that they 
had a charge on them, but the bank never consented to the goods 
being in the order and disposition of the bankrupts in their trade 
or business, and certainly did not do so in such circumstances that 
the bankrupts became the reputed owners of the goods. The 
reasoning of Lord Justice Vaughan Williams in the case of 
In re Watson d Co., Ex parte Atkin (4), applies and disposes of the 
contention. The questions submitted to the Court must be answered 
in favour of the bank. The trustee must pay the bank's costs, and 
will take his costs out of the estate. 

Solicitors : Chester d- Co., agents for BuUocky Worthington d 
Jackson, Manchester, for the Trustee in Bankruptcy. 
Sanderson, Adkin, Lee d Eddis, for the National 
Bank of India, Limited. 
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ILLINGWORTH v. HOULDSWORTH AND 
ANOTHER (1). 

1904, July 1. H. L. 

Company — Mortgage of Book Debts — ^* Floating Charge'' — Registration — Com- 
panies Act, 1900, 8. 14, sub-s. I ((/). 

A mortgage of the book debts, present and future, of a company (but 
not including uncalled capital), by which the mortgagees were empowered, 
but were under no obligation, to give notice to the debtors, and no such 
notice to receive the debts or appoint a receiver thereof, and on default of 
the mortgagors to exercise their power of sale : — 

Heldf to be a ** floating charge" within the meaning of the Companies 
Act, 1900, 8. 14, sub-s. 1 (d). 

Decision of the Court of Appeal, sub nom, Houldsworth v. Yorkshire 
Woolcombers^ Association (2) affirmed. 

Tms was an appeal from an order of the Court of Appeal 
(Vaughan Williams, Stirling and Cozbns-Hardy, L.JJ.), which 
affirmed an order of Farwell, J. 

The action was brought by the respondents, as trustees for the 
debenture stockholders of the Yorkshire Woolcombers' Association, 
Limited, to enforce the security on the assets of the association 
created by two trust deeds dated 23 April and 30 July, 1900. The 
appellant was no party to that action, nor interested in the security 
mentioned, but he intervened in it by making an application by 
motion with reference to certain moneys representing the proceeds 
of debts due to the association. The orders appealed from were 
made upon such application. 

The question was as to the title to the book and other debts due 
to the association. Such debts were claimed by the appellant by 
virtue of a mortgage dated 25 October, 1902, made by the associa- 
tion. The appellant claimed that, by virtue of certain provisions 
contained in clause 21 of the trust deed of 23 April, 1900, the 
mortgage of book debts, though later in date, had priority over the 
charge created by such trust deed. The respondents denied such 
priority and further alleged that such mortgage was void against 
them by reason of its non-compliance with section 14 of the 
Companies Act, 1900. The questions were : first, whether the 

(1) Coram, The Lord Chancellor (Earl of HaLsbury), Lord Macnaghten, 
Lord James of Hereford, and Lord Lindley. 

(2) 10 Manson, 276; [1903] 2 Ch. 284; 72 L. J. Ch. 635; 88 L. T. 811. 

10 2 
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mortgage of book debts was a " specific " mortgage or charge 
within the meaning of clause 21 of the trust deed of 28 April, 
1900; and secondly, whether such mortgage was a "floating" 
charge on property of the defendant association within the 
meaning of section 14 of the Companies Act, 1900 (8). The mort- 
gage of book debts was not filed for registration as required by 
the Act. 

The Yorkshire Woolcombers' Association, Limited, was incor- 
porated on 25 August, 1899, under the Companies Acts^ 1862 to 
1898. By virtue of clause 8, sub-clause 12, of its memorandum 
of association the association had power to borrow or raise money 
and to secure the repayment thereof by (amongst other things) 
debenture stock or mortgages, and for any such purposes to charge 
all or any part of the property of the association both present and 
future, including its uncalled capital. By '' the trust deed " dated 
28 April, 1900, and made between the association of the one part 
and the respondent Sir William Henry Houldsworth and Lee 
Clough, '* the trustees," of the other part, the association conveyed 
certain freehold and demised certain leasehold hereditaments 
specified in the schedule thereto to the trustees upon certain trusts 
for securing debenture stock then proposed to be issued by the 
association. By clause 20 the company, as beneficial owner, 
charged in favour of the trustees by way of floating security all its 
other property and assets both present and future, but not including 
capital for the time being uncalled. By clause 21, until exercise of 
the power of sale or of the appointment of a receiver, the trustees 
were to allow the company to hold, use, and enjoy all its property 
and assets, and to receive the revenue and profits thereof and to 
allow the company to sell or specifically mortgage or charge or 
otherwise deal with and dispose of the property and assets charged 
by way of floating security, and to divide profits in as unfettered a 
manner as if the deed had not been executed. 

(3) By the Companies Act, 1900, company's property or undertaking is 

8. 14, sub-s. 1, every mortgage or thereby conferred, be void against 

charge created by a company after the liquidator and any creditor of the 

January, 1901, and being (inter alia) company, unless filed with the Eegis- 

*< ((2) a floating charge on the under- trar for registration in manner required 

taking or property of the company, by this Act." 
shall, BO far as any security on the 
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Since the execution of the trust deed the association had issued 
debenture stock to a very large amount, and such stock was still 
outstanding. The association became indebted to its bankers on 
its current account. This overdraft was secured by the guarantees 
of the appellant and other persons and firms to the bank. At the 
end of August, 1902, the bank refused to make further advances 
unloE^s further guarantees were given. Further security to the 
bank was given accordingly, and the mortgage of book debts next 
mentioned was executed to carry out the arrangement. By this 
mortgage of book debts, dated 25 October, 1902, the association 
covenanted with the guarantors to indemnify them in respect of 
their guarantees, and the association, at the request of the guarantors, 
assigned to the appellant all and singular the book and other debts 
then owing and which might at any time during the continuance of 
that security become owing to the association (but not including its 
uncalled capital), subject to a proviso for redemption on the guaran- 
tors being discharged from all liability under their guarantees, and 
on payment to them of all moneys paid, and all costs, charges, and 
expenses incurred by them in respect of such guarantees. And it 
was thereby declared : first, that the appellant should at any time 
or times, if requested in writing by the guarantors, or the majority 
in number of them, forthwith give notice of those presents to the 
debtors of the association for the time being; secondly, that it 
should not be incumbent on the appellant to give any such notice, 
or to enforce any of the said debts, or to take any steps or proceed- 
ings for that purpose, unless requested as aforesaid to give such 
notice, and unless he should think fit to give the same ; thirdly, 
that he should not, in the absence of any such request, be answer- 
able for any loss occasioned by any delay or omission in any such 
respect ; fourthly, that the appellant might at any time or times, if 
he should think fit, give notice to all or any of the present or future 
debtors of the association of that present assignment and receive 
such debt or debts, or at discretion appoint a receiver or receivers 
of all or any such debts, for the purpose of giving such notice and 
receiving such debts; and fifthly, that the appellant should not, 
nor should the guarantors respectively, be answerable for or in 
anywise chargeable on account of permitting or authorising the 
association to receive all or any of such debts, or to deal with the 
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same or the proceeds thereof as if they were not subject to the 
mortgage thereby created. 

By an indenture dated 21 November, 1902, the appellant, in 
exercise of the power given to him by the mortgage of book debts, 
appointed Frank Taylor receiver of all the book and other debts 
and premises assigned by the mortgage. On the same day Taylor 
sent to the debtors of the association notices informing them of the 
mortgage of book debts, and of his appointment as receiver, and 
requiring them to pay to him as such receiver all moneys and debts 
then or thereafter to become due and owing to the association. 

On 24 November, 1902, the respondents, as trustees for the 
debenture stockholders of the association, commenced their action 
to enforce their security. By an order made in the action on 
26 November, 1902, Edwin Guthrie was appointed receiver of the 
property, assets, and undertaking of the association comprised in 
and charged by, or subject to, the trusts^ of the trust deed. 
Notice of such appointment was immediately given to all the 
debtors of the association. By an agreement dated 22 December, 
1902, and made between the two receivers, provision was made for 
the collection of the debts in dispute, and payment of the moneys 
collected to an account in the joint names of the receivers, pending 
the settlement of the question whether the debts were subject to 
the charge held by the appellant or, to that held by the respondents. 
Considerable sums had been collected, and now stand to the credit 
of that joint account. On 6 March, 1908, the appellant served a 
notice of motion in the action, whereby he asked for an order that 
the moneys standing to the credit of the joint account and repre- 
senting debts collected might be paid to him or to Taylor, and that 
he or Taylor might be at liberty to get in such of the said debts as 
remained outstanding. The motion was heard before Farwell, J., 
who dismissed it. This decision was affirmed by the Court of Appeal. 

NevUUy K,C., and E. P. Hewitt, for the appellant : 

The mortgage of book debts in this case was not a '' floating 
charge " in the sense of section 14 of the Act of 1900. It was an 
assignment by way of mortgage of specific property such as was con- 
templated and permitted by clause 21 of the debenture trust deed 
of 23 April, 1900, and does not require registration for its validity. 
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It does not, like Tailhy v. Official Receiver [1888] (4), extend to 
all the trade assets or come within the description of a " floating 
charge " given by Lord Macnaghten in Government Stock, dc. Co. v. 
Manila Railway [1896] (5), 

Upjohi, K.C., and A. H. Montgomery, for the respondents, 
were not heard. 

The Lord Chancellob (Earl of Halsbury) : It does not appear 
to me that this case is susceptible of much discussion, nor do I 
think it necessary to give an abstract definition of what a floating 
security is ; it is enough to say that this instrument is one, and I 
think it is for many reasons. In the first place, you have that 
which in a sense, I suppose, must be an element in the definition 
of a floating security — ^that is, something which is to float, not to be 
put into immediate operation, but such that the company is to be 
allowed to carry on its business. It contemplates not only that it 
should carry with it the book debts which were then existing, 
but it contemplates also the possibility of those book debts being 
extinguished by payment to the company, and other book debts 
should come in and take the place of those that had disappeared. 
That seems to me to be an essential characteristic of what is 
properly called a floating security. The recitals, I agree with Lord 
Justice Cozeks-Hardy, are not without their importance. They 
show an intention on the part of both parties that the business of 
the company shall continue to be carried on in the ordinary way — 
that the book debts shall be at the command of, and for the purpose 
of being used by, the company. Of course, if there was an absolute 
assignment of them which fixed the property in them, the company 
would have no right to touch them at all. The minute after the 
execution of such an assignment they would have no interest in 
them, and would not be allowed to touch them ; whereas, as a 
matter of fact, it seems to me that the whole purport of this 
instrument is to enable the company to carry on its business in the 
ordinary way, to receive the book debts that were due to them, to 
incur new debts ; and to carry on their business exactly as if this 

(4) 13 App. Gas. 523, 541 ; 58 L. J, Q. B. 75, 83 ; 60 L. T. 162; 37 W. E. 
513. 

(5) [1897] A. C. 81, 86 ; 66 L. J. Ch. 102, 105 ; 75 L. T. 553 ; 45 W. R. 353. 
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deed had not been executed at all. That is what we mean by a 
floating security. 

It appears to me» notwithstanding the argument we have heard, 
that it is impossible to doubt that the bargain between the parties 
which is evidenced by this instrument is one which could only be 
carried out by its being a floating security such as I have indicated, 
and which must comprehend those incidents. 

I am not able to deduce more from the instrument itself than 
the Court of Appeal have done, and I entirely agree with the judg- 
ment pronounced by them, and it appears to me that this appeal 
ought to be dismissed. 

Lord Macnaghten: I am of the same opinion. I think the 
judgment of Mr. Justice Farwbll, affirmed by the Court of Appeal, 
is perfectly correct. 

With regard to the criticism which Lord Justice Vaughan 
Williams passed, not I think unkindly, on some words of mine in 
Government Stock, d'C. Co. v. Manila Railway (5), I only wish to 
observe that what I said was intended as a description, not a definition, 
of a floating security. I should have thought there was not much 
difficulty in defining what a floating charge is, in contrast to what 
is called a specific charge. A specific charge, I think, is one that, 
without more, fastens on ascertained and definite property, or 
property capable of being ascertained and defined ; a floating charge, 
on the other hand, is ambulatory and shifting in its nature, hover- 
ing over and, so to speak, floating with the property which it is 
intended to affect, until some event occurs or some act is done 
which causes it to settle and fasten on the subject of the charge 
within its reach and grasp. 

I agree that this is a clear case, and that the appeal should be 
dismissed with costs. 

Lord James of Hereford and Lord Lindley concurred. 

Appeal dismissed. 

Solicitors : Leslie and Hardy, agents for Frank Taylor, Bradford. 
George Trenam, agent for Addleshaw, Warhwton ih 
Co., Manchester. 



VoL.xn.] LONGMAN r. BATH ELECTRIC, &c. Limitbd. 147 

LONGMAN V. BATH ELECTEIC TEAMWAYS, 
LIMITED. 

1905, March 27, 28. C. A. Vaughan Williams, Homer, and 
Stirling, L.JJ. 

Company — Shares — Tra ns/er — Cert ification — Estoppel — Share Certificates — 
Return to Transferor — Subsequent Fraudulent Transfer — Liability of Company 
to Subsequent Transferee — Negligence of Company — Proximate Cause of Loss* 

On 19 April, 1904, B. became the registered owner of sLares in the 
defendant company, and certificates of his ownership were made out, but were 
not sent to him. On the same day a transfer by B. to H. and M. of 1,500 
shares was presented to the secretary of the company, and the secretary 
indorsed upon it a certification certifying that the certificates had been 
forwarded to the company's office, and the transfer so certified was returned 
to H. and M., and they then executed it, and had since become the registered 
owners of the shares. 

On 22 April the secretary, haying occasion to send B. certificates for 
other shares in the company, by mistake inclosed the certificates for the 
1,500 shares which had been transferred to H. and M. Subsequently the 
plaintiff made advances to B. on a deposit of the certificates for the 1,500 
shares, with transfers of the shares. The loans not being repaid, the 
plaintiffs sent in the transfers to the company for registration. Finding 
that they were unable to obtain registration, they brought the action for 
registration of the transfers and delivery of the certificates, and damages. 
They based their claim on estoppel arising from the negligence of the 
secretary in returning the certificates to B. after the certification : — 

Heldt that, admitting that there was negligence for which the company 
might have been liable to those who were entitled to rely on the certifica- 
tion, the plaintiffs were not persons who could rely on it, and they had failed 
to show that there was any duty on the part of the company to retain the 
certificates, either to them personally or to the public, or to any section of 
the public, or to persons desirous of becoming members of the company ; 
under section 31 of the Companies Act, 1862, a certificate was only primd 
facie evidence of title to shares, and the plaintiffs were not entitled to 
assume as against the company, without inquiry, that there had been no 
dealing with the shares since the issue of the certificates to B., from the 
mere fact of finding them in his possession ; further, the negligence was 
not the real or proximate cause of the plaintiffs* loss, but the improper use 
of the certificates made by B. after they were returned to him ; and mere 
negligence woidd not raise estoppel. The circumstances, therefore, were 
not sufficient to raise a case of estoppel against the company. 

Statements of the law in Swa^i v. North British Australasian Co. (1) and 
Bishop V. Balkis Consolidated Co, (2) adopted and applied. 

The secretary of the company, on receipt from the plaintiffs of the 

(1) 2 H. & C. 175, 182, 192 ; 32 L. J. Ex. 273, 277, 280; 11 W. R. 862; 10 
Jut. (n.8.) 102. 

(2) 25 Q. B. D. 512, 519 ; 59 L. J. Q. B. 565, 571 ; 63 L. T. 601 ; 39 W. E. 99. 
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ti-ansfers to them, gave an acknowledgment of the receipt of them for 
registration in favour of the transferees ** subject to the approval of the 
directors," with a note appended that the receipt must be returned to the 
company's office in exchange for the relative share certificates, which would 
be ready on a day named : — 

Held, that the receipts were not a recognition on behalf of the company 
of the plaintiffs' title, and did not bind the company to issue certificates on 
the day named. 

This was an appeal from a decision of Farwell, J. 

In April, 1904, Peter Bennett was the registered holder of 
(amongst other shares) 1,500 preferred ordinary shares of 11, each 
fully paid in the defendant company, and he had certificates for 
500 and for 1,000 shares, dated respectively 19 April, 1904. Bennett 
executed a transfer of the 1,500 shares to Messrs. Hoaselander 
and Madders for value. The transfer was, before execution by the 
transferees, taken to the company's office, and the secretary, on 19 
April, indorsed thereon a certification certifying that the certificates 
had been forwarded to the company's office, and the transfer so 
certified was returned to Houselander and Madders. The certification 
was in the usual form, partly written and partly printed, but the 
certificates were, as a fact, at the company's office, as Bennett had 
only just bought these shares, with others, and the certificates had 
not been actually sent out to him. The transfer was afterwards 
executed by Houselander and Madders, and had since been registered 
by the company, and they, or persons deriving title under them, were 
the registered holders of the shares. On 22 April, 1904, after the 
certification and return of the transfer, the secretary of the company, 
having occasion to forward to Bennett certificates for other shares 
in the company, by mistake and in forgetfulness of the transfer to 
Houselander and Madders, inclosed in the letter to Bennett the 
certificates in his name for the 1,500 shares which he had transferred. 
The mistake was discovered before the end of April, and application 
was made to Bennett to return the certificates, which he promised, 
but never, in fact, did. On 28 April, 1904, Bennett borrowed from 
the plaintiff T. W. Longman 200Z. on a deposit of the certificate for 
600 of these shares, and he executed a transfer of them into the 
name of the plaintiff W. Longman. On 3 May he borrowed further 
sums on a deposit of the certificate for the remaining 1,000 shares, 
and he executed a transfer of the shares into the name of T. W. 
Longman. The loans were not repaid on the due date, and the 
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transfers were sent to the company's office with the certificates 
for registration, and the fee of 28. 6d. for registration paid in each 
case. On 11 May the secretary of the company gave an acknow- 
ledgment of the. receipt of the transfer of 1,000 shares, and on 
12 May an acknowledgment of the receipt of the transfer of 
500 shares, the transferor being stated to be P. Bennett. In 
each case it was stated to be for registration in favour of the 
transferee " subject to the approval of the directors," which was 
in accordance with the company's articles, and at the foot there 
was this note : " This receipt must be returned to the company's 
office as above in exchange for the relative share certificate which 
will ready on 8th prox." 

The plaintiffs alleged (paragraph 12 of their claim) that after the 
lodging of the certificates for the 1,000 shares they contracted to sell 
250 of these shares, but the transfers of them to the purchasers 
could not be carried out owing to the default of the company to 
transfer the shares, and they had in consequence been compelled to 
purchase other shares for delivery to their purchasers in lieu thereof, 
and had thereby sustained damage to the amount of 27 L Ss. 8J., 
which they claimed ought to be made good to them by the company. 
They brought this action against the company claiming registration 
of the transfers for 1,500 shares and delivery of certificates for the 
shares, and damages for the default of the company in registering 
the transfers and delivering the certificates ; and if from any cause 
the company should be unable to register the transfers and deliver 
the certificates, then further damages to the amount of the value of 
ihe shares. 

Fabwell, J., held that the action failed, and must be dismissed. 
The plaintiffs appealed. 

Bramivell Davis, K.C.y and Ashton Cross, for the appellants: 
The company having certificated the transfers to Houselander and 
Madders had no right to put the certificate for the shares in the 
hands of Bennett, and they are liable in damages to the plaintiffs. 
Their act amounted to a representation that Bennett was entitled to 
•deal with the shares, and the company are responsible to any person 
misled by that representation and not merely to Houselander and 
Madders or persons claiming under them. It is a case of estoppel 
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by negligence within the fourth proposition laid down in Carr v. 
London and Noi-th-Westem Railway [1875] (3), which was applied 
in Coventry, Sheppard <t Co. v. Great Eastern Railway [1888] (4) 
and Seton, Laing dt Co. v. La/one [1887] (5), under circumstances 
very similar to those of the present case. The company owed a 
duty to the world at large to retain the certificates, and their neglect 
to do so is the real or proximate cause of the plaintiffs' loss. 

The plaintiffs have an alternative and distinct cause of action in 
respect of the parcels of shares sold in May and June, which they 
were compelled to buy in at a loss of 211. These were sold after 
the express representation of the secretary that the plaintiffs' 
certificate would be ready on 8 June. The plaintiffs were thua 
induced to think that everything was right, and there is no possible 
defence to this part of the claim: Dixon v. Kennaway cC- Co^ 
[1900] (6), 

The effect of certification is shown by Bishop v. Balkis Consoli-^ 
dated Co. [1890] (2) and George Whitechurch, Limited v. Cavanagh 
[1901] (7). 

Ujyjohn, K.C.f and Sai-gant, for the respondents : 

Under the articles of association of this company a shareholder 
is entitled to a certificate, which is to remain his until a transfer is. 
duly executed by the transferee as well as the transferor, subject to* 
this, that when he wants to get a transfer from himself registered 
he must deliver the certificate with the transfer. When the transfer 
to Houselander and Madders was certificated it had not been executed 
by them. Whatever liability the company incurred in parting with 
the certificate to Bennett, it was one incurred towards Houselander 
and Madders and persons claiming under them alone and not to the^ 
world at large or to the plaintiffs. 

Under section 81 of the Companies Act, 1862, a share certificate 
is only primd facie evidence of title. The duty of companies as. 

(3) L.R. IOC. P. 307, 318; 44 L. J. C. P. 109, 114 ; 31L.T.785; 23 W. R. 
747. 

(4) II Q. B. D. 776; 52 L. J. Q. B. 694 ; 49 L. T. 641. 

(5) 19 Q. B. D. 68; 56 L. J. Q. B. 415; 57 L. T. 547 ; 55 W. R. 749. 

(6) 7 Manson, 446; [1900] 1 Ch. 883 ; 69 L. J. Ch. 501 ; 82 L. T. 527. 

(7) 9 Manson, 351 ; [1902] A. 0. 117 ; 71 L. J. K. B. 400; 85 L. T. 349; 5a 
W. R. 218. 
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regards certificates may be seen from what was said by Frt, L.J., 
in Noi'them Counties of England Fire Insurance Co. v. Whijop 
[1884] (8), as regards the alleged duty of keeping title-deeds in 
security. 

To make a person liable on estoppel by negligence the negligence 
must be in or immediately connected with the transaction itself. 
It must be the proximate cause of the loss : Bank of Ireland y. 
Trustees of Evans* Charities [1855] (9), Merchants oj the Staple of 
England v. Bank of England [1877] (10), Sivan v. North British 
Australasian Co. [1868] (1), Young v. Orote [1827] (11), and Carr 
V. London and North-Western Railway (8). Lord Eshbr says in 
Seton, Laing d Co. v. Lafone (5), when discussing the language used 
in Cair v. London and North-Westei'n Bail way (8), that he should 
prefer the expression '' real " rather than " proximate " cause. A 
representation to be actionable must be made under such circum- 
stances as to induce a person to believe that he can act as he in 
fact does act, thereby altering his previous position : Pickard v. 
Sears [1887] (12). 

The transaction here was between Bennett and the Longmans. 
There was no representation made by the company in that trans- 
action, and no negligence on their part. The proximate and real 
cause of the money being advanced to Bennett was his improper 
use of the certificates, not the fact that the certificates had been 
returned to him. 

The wharfinger cases have really no bearing on this case. In all 
those cases there had been some statement or representation by 
the person held liable material to the particular transaction which 
brought the parties together — something put forward by the defen- 
dant to the plaintiff as the basis of his action in the same transac- 
tion : Woodieyy. Coventry [1868] (IS), Knights v. Wiffen [1870] (14), 
and Coventry, Sheppard <£ Co. v. Great Eastern Railway (4). 

The question is not so much whether there was negligence as 

(8) 26 Ch. D. 482, 493 ; 53 L. J. Ch. 629, 634 ; 51 L. T. 806 ; 32 W. E. 626. 

(9) 6 H. L. 0. 389, 409, 410 ; 3 W. E. 573. 

(10) 21 Q. B. D. 160; 67 L. J. Q. B. 418; 30 W. E. 880; 52 J. P. 580. 

(11) 4 Bing. 253 ; 12 Moore, 484 ; 5 L. J. (o.s.) C. P. 165 ; 29 E. E. 552. 

(12) 6 Ad. & El. 469, 474 ; 2 N. & P. 488. 

(13) 2 H. & C. 164; 32 L. J. Ex. 185; 8 L. T. 249; 11 W. E. 599; 9 Jur. 
(N.S.) 548. 

(14) L. E. 5 Q, B. 660 ; 40 L. J. Q. B. 51 ; 23 L. T. 610 ; 19 W. E. 244. 
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whether there was that particular kind of negligence which will 
give the plaintiff a right of action, whether there was a breach of 
duty towards him: Scholfieldy. Londeshorough (Earl) [1896] (15). 
In this case the company committed no breach of duty to the 
plaintiffs. Further, the plaintiffs have not sufficiently connected 
their loss with the sending of the certificate to Bennett to make 
the company liable. 

Beliance was placed on the postscript to the receipts of 11 and 
12 May, but there is nothing to show that the plaintiffs did in fact 
rely upon that, and the secretary had no authority to write that. 
The plaintiffs had notice of the company's articles, under which 
registration of shares was subject to the approval of the directors. 
A company, in permitting its secretary to certify transfers of shares, 
only authorises him to give receipts for the certificates received : 
George Whitechurch, Limited v. Cavanagh (7). The secretary 
cannot bind the directors so as to deprive them of their discretion 
under the articles. 

The certification on the original transfer had nothing to do with 
the plaintiffs. They had never heard of it before the action. 

Bramwell Davis, K.C., in reply : 

There are three questions : First, had thercompany a duty to the 
plaintiffs? Secondly, was there negligence? Thirdly, was that 
negligence the proximate cause of the loss? All three must be 
answered in favour of the plaintiffs. There is no evidence that 
Bennett was guilty of fraud ; he might have made a mistake and 
thought that he was entitled to do what he did. The cases turn 
mainly upon the particular facts there, but Coventry, Sheppard dc 
Co. V. Oreat Eastern Railway (4) is the nearest case to this. 

The company had a duty as to the issue of the certificates : Balkis 
Consolidated Co. v. TomUnson [1898] (16). They did not exercise 
ordinary care as to the issue of the certificates, and they are guilty 
of negligence. They put it in Bennett's power to represent himself 
as the owner of the shares, and that is the proximate cause of the 
plaintiffs' loss. 

(15) [1896] A. C. 514 ; 65 L. J. Q. B. 593 ; 75 L. T. 254 ; 45 W. R. 124. 

(16) [1893] A. C. 396 ; 63 L. J. Q. B. 134 ; 69 L. T. 598 ; 42 W. E. 204 ; 
1 R. 178. 
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Yaughan Williams, L.J., referred to the nature of the claim in 
the action, and with regard to the matter referred to in paragraph 
12 of the statement of claim said that in his opinion the case sought 
to be made upon it on the appeal had neither been alleged nor 
proved. He continued: With regard to the two receipts of 11 
and 12 May, if the plaintiffs did rely upon the receipts as a 
recognition of their title and as a promise binding on the company 
that the share certificates would be given to them, they were, in my 
judgment, having regard to the terms of these documents, relying 
upon that upon which they had no right at all to rely. When one 
considers the course of business, it would be very wrong indeed to 
assume that a secretary, in giving a receipt of this sort, either 
intends to recognise in the way suggested the title of the person 
lodging the transfer, or to bind the company to issue at the date 
named a share certificate. It is plain that the opportunities for 
making such examination as would justify the giving of such a 
receipt cannot occur upon presentation of the transfers and the 
application for receipt ; and even if the secretary in this case did 
himself intend to give a receipt which would so bind the company, 
in my judgment he-had no authority to do anything of the sort. 

I will now try to dispose of the rest of the case. The case is 
really based upon estoppel ; and the alleged estoppel is said to arise 
from what happens in the course of what is called on the Stock 
Exchange '' certification." It is said that in the course of this 
certification there arose a duty from the defendant company towards 
the plaintiffs, and that the defendant company by their neglect of 
that duty, and by their conduct in carrying out the duty, caused 
the plaintiffs to alter their position by believing in a state of facts 
which has turned out not to be true, and that under those circum- 
stances the defendant company ought to be estopped from denying 
that state of circumstances which the plaintiffs were led to believe. 

With regard to certifications, I cannot state more concisely what 
the practice is than by taking the statement in Lord Lindley's 
judgment which appears in the case of Bishop v. BalJds Consolidated 
Co. (2). He says (17): *'The practice of giving * certifications ' 
has arisen from the difficulty felt by members of the Stock Exchange 
in settling their accounts as buyers and sellers of shares where the 
(17) 25 Q. B. D. 619; 59 L. J. Q. B. 571 ; 63 L. T. 601 ; 39 W. B. 99. 
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seller's certificate of title does not accompany his transfer. If the 
seller's certificate includes more shares than he sells, he does not 
deliver it to the buyer with the transfer, but the seller produces his 
certificate and the transfer to an officer of the company, and he 
' certificates ' the transfer ; and buyers and their brokers act on the 
faith of this ' certification ' just as they would if the certificate 
produced to the company had been produced to and lodged with 
themselves. No fee is paid for a ' certification.' In every case the 
* certification ' must be read in connection with the transfer on 
which it is put. The object of the ' certification ' is to enable the 
transferor to satisfy his transferee that he, the transferor, can make 
a good title to the shares mentioned in the transfer. This he can 
only do if he is himself the registered owner of the shares mentioned 
in the transfer, or if he has a transfer from the registered owner to 
himself, or to some one through whom he claims by a transfer or 
series of transfers. The ' certification,' therefore, to be of any use 
at all, must amount to a representation that the transferor has 
produced to the person certifying such documents as on the face of 
them show a prima facie title in the transferor to transfer the 
shares mentioned in the transfer; or, in other words, that the 
transferor has produced to the person certifying either what pur- 
ports to be a certificate of the title of the transferor to the shares 
mentioned in the transfer or the equivalent of such a document, in 
other words, what purports to be a certificate of the title of some 
one else to those shares, and one or more documents purporting to 
transfer those shares from such person to the transferor." 

[His Lordship then referred to the facts of the case, and con- 
tinued :] The plaintiffs really say that they were induced to make 
advances to Bennett by reason of his possession of the certificates. 
They say that, having regard to the practice of the Stock Exchange 
with regard to certification, the certificates having once been lodged 
by Houselander and Madders and their transfers having been 
certificated, it was WTong for the company to return the certificates 
to Bennett at all, and that it was only in consequence of this 
wrongful return by the secretary of the company of the certificates 
to Bennett that Bennett has been able improperly to produce them 
to the plaintiffs and induce them to part with their money. I have 
no doubt, having regard to the evidence and to some admissions 
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that were made on behalf of the defendants, that, according to the 
practice of the Stock Exchange, and of companies who make this 
certification for the purpose, really, of assisting in the dealings 
with shares on the Stock Exchange, when on a proposed transfer 
of shares a company has got certificates lodged with it, and has so 
certified on the accompanying transfer, it does, in practice, retain 
the certificates until the proposed transfer has been carried out, 
and then does not return the certificates which have been lodged, 
but cancels those certificates and issues fresh certificates to the 
transferee for the number of shares transferred, and also to the 
transferor for the balance of the shares not transferred, the com- 
pany retaining these until they have proper information of the 
determination of the proposed transfer transaction between the 
transferor and the proposed purchaser. That is my view of the 
evidence ; and if I had only to deal with the question of the duty 
of the company towards Houselander and Madders — which we have 
not got to deal with at present — I should be disposed to say that 
there was a duty upon the company towards Houselander and 
Madders to retain the certificates and to deal with them in the way 
in which I have described. But at present we have no evidence to 
lead us to suppose that either by the practice of companies in the 
certification of shares, or in the common recognition of that practice 
on the Stock Exchange, any duty arises on a company in respect of 
the retention of the certificates and the dealing with them after the 
certification of a transfer to any one else, excepting the transferee 
presenting the transfer and the certificate for the purpose of certi- 
fication, and, of course, those claiming through them. Li the 
present case it is said that immediately upon the lodging and 
retention of these certificates and the certification being completed 
there arose a duty of the company towards persons who may desire 
to become shareholders in the company. I can see nothing to 
support that proposition. As a matter of fact, in the present case 
all that is proved is that Bennett, being in possession of certificates 
which were properly issued to him by the company when he became 
a member of the company, improperly used these certificates, and 
80 obtained advances from the plaintiffs upon the security of them. 
The plaintiffs had not any knowledge whatsoever of transfers having 
been presented for certification by Houselander and Madders, or of 

M. — VOL. XII. 11 
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the fact of the certificates having been lodged with the company or 
of the return of those certificates by the company to Bennett. All 
they knew was that they found Bennett in possession of certificates 
which were genuine certificates and which were issued by the com- 
pany. It is perfectly plain, therefore, that in no sense can the 
plaintiffs be said to have been parties to the original transaction of 
the presentation of the transfer and the lodging of these certificates 
for purposes of certification ; nor can it be said that in any way 
the plaintiffs were parties to that certification. 

I do not think that the plaintiffs in any way contest the conclusions 
of fact at which I have arrived ; but they say that, although that 
may be so, the company neglected their duty to retain the certifi- 
cates, and their negligence is the real or proximate or direct cause 
of the loss which the plaintiffs have sustained. To put the conclu- 
sion at which I have arrived shortly, it seems to me that the answer 
to the plaintiffs' case is — first, that, there being admittedly no duty 
to the plaintiffs personally whatever, they have failed to establish 
any duty on the part of the company in respect of the retention of 
these certificates to the public or to any section of the public, or, to 
define the suggested section a little more closely, to persons desirous 
of becoming members of the company ; and secondly, that, even 
assuming that any such duty of the company could be established 
towards persons desirous of becoming members of the company, it 
is not true that the returning of the certificates to Bennett was the 
proximate, direct, or real cause (whichever expression may be used) 
of the loss which the plaintiffs have sustained by having advanced 
money to Bennett upon the security of certificates which, as between 
Bennett and Houselander and Madders, Bennett was not entitled to 
deal with. It is quite plain that the mere return of the certificates 
to Bennett would have led to no loss to the plaintiffs whatever. 
What did cause the loss was the improper use of these certificates 
by Bennett when they came into his possession. For these reasons 
I think that the plaintiffs' case fails. 

With regard to these cases of estoppel generally, it is necessary 
that the plaintiffs should prove that they have been misled either 
by word of mouth or by conduct, and, if by conduct, it must be by 
conduct in some transaction to which the defendants were party. 
For the reasons which I have given it seems to me that, as regards 
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that, the case fails. Bat if that cannot be proved, then, to raise an 
estoppel, it must be proved generally that the defendants have 
omitted to do some act which it was their duty to do towards the 
plaintiffs, or the public, or some section of the public. In my 
opinion there is no proof here of any misleading, nor of any neglect 
of duty towards the plaintiffs or towards any section of the public. 
The utmost that can be proved, according to my view of the case, 
is that there has been negligence, as admittedly there has been, in 
the custody of these certificates ; but the mere fact of negligence in 
the retention of these documents is not sufficient to raise estoppel. 
It cannot be said since the decisions in Bank of Ireland v. Trustees 
of Evans' Charities (9) and Johnson y. Credit Lyonnais [1877] (18) 
that mere negligence will raise an estoppel ; there must be more 
than that. There must, at all events, be negligence which is the 
real and immediate cause of the damage done. It will be remem- 
bered that Chief Justice Gocebubn, in his judgment in Swan v. 
No7'th British Australasian Co, (1), leaves it an open question whether 
or not mere negligence, irrespective of negligence of a duty towards 
the plaintiffs, might or might not raise some sort of estoppel when 
it is the real cause of the loss sustained by the plaintiffs. He 
says (19) : '' It is to be observed that, in the case in the House of 
Lords to which I have referred " — Bank of Ireland v. Trustees of 
Evans' Clmrities (9) — ** it was unnecessary to decide the larger 
question, whether negligence leading to a forgery by which another 
party was defrauded estops the party guilty of it from disputing 
the genuineness of the instrument. The absence of negligence 
immediately leading to the result was at once a sufficient ground 
on which to dispose of the case.*' So I say in the present case — 
there is absence of evidence of negligence immediately leading to 
the result complained of, and therefore the estoppel is excluded. 

I think I have now dealt with all the matters to which I need 
refer in the present case. I think that the judgment of Mr. Justice 
Farwell ought to be affirmed, because the plaintiffs have not been 
misled by any statement or conduct of the defendants ; because the 
defendants have not been shown to have been negligent of any duty 
which they owed to the plaintiffs individually, or as members of a 

(18) 3 0. P. D. 32 ; 47 L. J. C. P. 241 ; 37 L. T. 657 ; 26 W. R. 195. 

(19) 2 H. & C. 192 ; 32 L. J. Ex. 280. 

11 2 
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eectioD of the public ; and because the negligence which has been 
shown in the custody of the certificates in question was not the 
immediate cause or the real cause which led to the loss by the 
plaintiffs. 

BoMEB, L.J. : I also think that the appeal fails, and I can give 
my reasons shortly. 

With regard to the main case of the plaintiffs, in the first place I 
may point out that they do not and cannot rely, as a cause of action 
against the company, on the certification given to Houselander and 
Madders. That certification may have placed the company under 
special obligations to those gentlemen to whom it was given, or to 
those who claim under them, or had notice of the certification and 
relied on it ; but the plaintiffs knew nothing whatever of the certi- 
fication, and cannot base any claim upon it. The ground on which 
the plaintiffs claim to hold the defendant company liable is one of 
estoppel by what is said to have been culpable negligence on the part 
of the company in forwarding the certificates of the shares to Bennett 
after they had notice of the transfer to Houselander and Madders 
and after their recognition of that transfer by the certification. 

I assume that there was negligence on the part of the company, 
in so forwarding the certificates which as between the company and 
those persons who were entitled to rely on the certification, might 
have made the company liable to those persons; but, as I have 
pointed out, the plaintiffs are not such persons, and it appears to 
me to be pushing the doctrine of estoppel by negligence too far to 
say that in the present case, by forwarding the certificates to Bennett, 
or by allowing him to retain them after he received them, the com- 
pany must be taken to have held out to the world at large, or to any 
person dealing with Bennett, that Bennett's title, both legal and 
equitable, to the shares in question was good. The certificates were 
true on the face of them. Bennett was in truth (as stated by the 
certificates) the registered holder and owner of the shares ; and it 
is to be remembered that a certificate of shares is not a negotiable 
instrument, nor is it a warranty of title on the part of the company 
issuing it : see, inter alia, Shropshire Union Railways and Canal Co. 
v. Reg. [1875] (20), and In re Ottos Kopje Diamond Mines, Limited 

(20) L. R. 7 H. L. 496 ; 45 L. J. Q. B. 31 ; 32 L. T. 283; 23 W. E. 709, 
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[1892] (21). I may indeed, with regard to certificates, repeat what 
Lord Justice Fby said of title-deeds in Northern Counties of England 
Fire Insurance Co. v. IVliipp (8), that title-deeds could not be 
regarded as being in the eye of the law '^ analogous to fierce dogs 
or destructive elements, where from the nature of the thing the 
Courts have implied a general duty of safe custody on the part of 
the person having their possession or control." 

I do not think that the plaintiffs were entitled, merely because 
they found the certificates in the hands of Bennett, to assume as 
against the company, without enquiry of the company, that there 
had been no dealings by Bennett with the shares, or that the com- 
pany held out that the owner could give a good title to the shares. 
If the plaintiffs have suffered loss by their dealings with Bennett, 
it arose, to my mind, from Bennett's fraud, and from the plaintiffs 
taking upon themselves the risk involved in their accepting Bennett's 
title merely because he held the certificates, and not by any repre- 
sentation or breach of duty on the part of the company to or towards 
the plaintiffs. 

With regard to the small subsidiary point as to the item of damage 
mentioned in paragraph 12 of the statement of claim, all I need say 
is that the special cause of action urged here was not pleaded ; nor, 
as I understand, properly taken in the Court below. 

I think that the whole appeal fails and should be dismissed with 
costs. 

Stibling, L.J. : I am of the same opinion. 

[His Lordship referred to the facts, and continued :] Certification 
is not an act the performance of which is imposed on the company, 
either by any provision in the Companies Acts or in the articles of 
association. It is therefore one which the company may see fit to 
do or may not do ; but if the company do see fit to give a certifica- 
tion, then, as at present advised, I think that by that Act the com- 
pany does undertake a duty to any person who deals with shares on 
the faith of the certification. If the plaintiffs had so dealt with 
these shares, it would have been necessary to define the extent and 
nature of that duty ; but the plaintiffs knew nothing whatever of 

(21) [1893] 1 Ch. 618 ; 62 L. J. Ch. 166 ; 68 L. T. 138 ; 41 W. B. 258 ; 2 B. 
267. 
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the certification, and did not act on the faith of it. Further, when 
the plaintiffs made their advances they knew nothing of the circum- 
stances in which the certificates had been sent by the company to 
Bennett, and consequently they did not change their position by 
relying on the special circumstances in which the certificates came 
to Bennett's hands. What the plaintiffs did rely on was merely 
the certificates and the possession of them by Bennett. The certi- 
ficates were in the ordinary form, under the seal of the company, 
and simply certified that Bennett was the registered holder of 
certain shares specified subject to the memorandum and articles of 
association. The statements in the certificates were perfectly 
accurate, for at the date Bennett was the registered holder of 
these shares. Then, as regards the possession of the certificates, 
by section 81 of the Companies Act a certificate is pnmd facie 
evidence of the title of a member to the share or shares specified ; 
but it is only prima facie evidence, and a person who deals with 
another on the faith of only a pnind facie title is always liable to 
find that another and better title may be brought forward. That 
is what took place here. The plaintiffs' title failed because Bennett 
had created a prior title in favour of Houselander and Madders, and 
was not in a position to confer a good title on the plaintiffs. 

The case which is put forward on behalf of the plaintiffs is that 
the defendants were guilty of culpable neglect, and are estopped 
from disputing that the plaintiffs have a title to the shares. A title 
by estoppel may be created, no doubt, by negligence, but the limita- 
tions on the rule are stated, and were very much considered in 
Swan v. North British Aiistralasiaii Co, (1). Mr. Justice Blackburn 
there states the rule. He refers to what had been stated by Baron 
WiLDB in the Court of Exchequer, which was in these terms : " that 
if one has led others into the belief of a certain state of facts by 
conduct of culpable neglect calculated to have that result, and they 
have acted on that belief to their prejudice, he shall not be heard 
afterwards, as against such persons to show that state of facts did 
not exist." Then Mr. Justice Blackburn says, " This is very nearly 
right, but in my opinion not quite, as he omits to qualify it by 
saying that the neglect must be in the transaction itself, and be the 
proximate cause of the leading the party into that mistake ; and 
also, as I think, that it must be the neglect of some duty that is 
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owing to the person led into that belief, or, what comes to the same 
thing, to the general public of whom the person is one, and not 
merely neglect of what would be prudent in respect to the party 
himself, or even of some duty owing to third persons, with whom 
those seeking to set up the estoppel are not privy." In my judg- 
ment, not one of the limitations which Mr. Justice Blackburn there 
imposes on the application of the doctrine of estoppel by negligence 
is found satisfied in the present case. In the first place, the neglect 
— and I think there was neglect — which occurred in this transaction 
was not in the transaction with the plaintiffs ; it was in the trans- 
action with Houselander and Madders ; secondly, the neglect was not 
the proximate cause of the plaintiffs' mistake, for the plaintiffs 
knew nothing of it, nor of the way in which the company had dealt 
with the certificates. Lastly, I think there was no neglect of duty 
to the plaintiffs, though there was a neglect of a duty owing to persons 
with whom the plaintiffs were not privy. I had intended with 
regard to that to refer to what was said by Lord Justice Fey in 
Northern Counties of England Fire Insurance Co. v. Whipp (8), but 
that has been already read, and I need not refer to it again. 

I think, therefore, that the plaintiffs fail in establishing their 
case, and that the appeal should be dismissed. 

Appeal dismissed. 

Solicitors : Minton, Slater d- Co., for the Appellants. 

Painesy Blyth and Huxtable, for the Kespondents. 
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EAINFORD V. JAMES KEITH and BLACKMAN CO., 

LIMITED. 

1904, Dec. 16, 17, 20, Fabwbll, J. 

Company — Ceiitficate of Shares — Note that " without the Production of this Certifi^ 
cate, no Transfer of the Shares mentioned therein can he Registered " — Contract 
—Parties — Companies Act, 1862, ss, 23 and 30. 

A note that *' without the production of this certificate, no transfer of the 
shares mentioned therein can be registered," appended to a certificate of 
shares in a company incorporated under the Companies Act, 1862, issued 
to a registered holder in respect of his holding, is not an invitation to the 
whole world to deal with the certificate on the footing of a contract by the 
company with the holder for the time being thereof not to allow a transfer 
to be registered without its production. 

The company bond fide registering a transfer without production of the 
certificate will not be liable in damages to a person holding the certificate 
by way of mortgage whose rights have been defeated by the transfer. 

The defendant company were incorporated in the year 1890 
under the Companies Acts. The articles of association of the com- 
pany, so far as material, were as follows : Article 13 : " The 
company shall not be bound to regard or see to the execution of 
any trusts, whether express, implied, or constructive, to which any 
share may be subject." Article 23 required the instrument of 
transfer to be signed by both parties. Article 24 : '' Before 
registration of any transfer the instrument of transfer shall be 
left at the office of the company, together with any evidence the 
company may require to prove the title of the transferor, and 
the transfer shall thenceforward be kept by the company." 
Article 26 : " The directors may also refuse to register any transfer 
of shares, whether fully paid up or not, or of stock by any holder, 
or joint holders, who is, or are, or any of them is, indebted to the 
company on any account whatsoever." 

The company issued to one Casmey, who was the holder of 120 
ordinary shares in the company, a certificate of his holding. At 
the foot of the certificate was a note in the following terms : " Note. 
Without the production of this certificate, no transfer of the shares 
mentioned therein can be registered." 

In May, 1903, the plaintiff lent to Casmey lOOZ. and took from 
him as security a transfer with the date left in blank of his 120 
ordinary shares in the defendant company, and he handed over the 
certificate with the transfer to the plaintiff. On 25 June, 1903, 
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Gasmey execated a transfer of the same 120 shares to one Younie 
in consideration of 902. This transfer was presented to the company 
for registration and was registered on 25 Jane, 1908. The absence 
of the certificate was accounted for to the satisfaction of the board 
of directors by a declaration of Gasmey, in which he stated that the 
certificate was in the possession of a friend of his, but was not 
held by such friend as a charge against any loan or other con- 
sideration. The chairman of the board was called and explained 
that Gasmey had been a trusted servant of the company for 16 
years and that they believed his statement, and on the faith of it 
registered the transfer and issued a fresh certificate to Younie. On 
2 September, 1908, the plaintiff filled in the date of his transfer 
and presented it for registration, which was refused, and he there- 
fore brought this action. There were two alternative claims, but 
the only one calling for a report was a claim for damages for 
registering the transfer to Younie and refusing to register the 
transfer to the plaintiff. 

T. Clarkson, for the plaintiff : 

The note amounts to an undertaking that a transfer will not be 
registered unless the certificate of shares is contemporaneously 
produced. Any person advancing money on the faith of this 
undertaking is entitled to be compensated for any damage he may 
suffer by reason of the company having registered another person 
without requiring production of the certificate. 

Ujijohny K.C., and Clattson, for the defendants : 

In order to ascertain the liability of the company, regard must 
first be had to the Gompanies Act, 1862 (1). The statute provides 
that the articles must be looked at to see what the company has 
provided as regards the transfer of shares. These require an in- 
strument of transfer signed by both parties. The cases nearest in 
point are the advertisement cases : Williams v. Carwardine [1883] (2) 

(1) The following provisions of the provided by the regulations of the 
Companies Act, 1862, were referred to : company. . . ." 

Section 22: **The shares or other Section 30: "No notice of any trust, 
interest of any member in a company expressed, implied, or constructive, 
under this Act shall be personal estate shall be entered on the register or be 
capable of being transferred in manner receivable by the registrar. . . ." 

(2) 4 B. & Ad. 621 ; 1 N. & M. 418 ; 6 Car. & P. 566; 2 L. J. K. B. 101. 
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and CarUa v. Carbolic Smoke BaU Co. [1892] (8). But they 
depend upon the form of the advertisement, which does not in every 
case amount to an absolute offer capable of acceptance. But, even 
if that were so, there was in this case no communication of accept- 
ance of the oiSer, which, as Lord Blacebubn pointed out in Brogden 
V. Metropolitan Railway [1877] (4), is essential to complete the con- 
tract. In re Ooy d- Co. ; Farmer v. Goy dt Co. [1900] (5), is only a 
question of construction of contract, and does not touch the question 
of law now raised. 

[They also referred to Low v. Bouverie [1891] (6).] 
The question is purely academical, for there is no obligation, 
statutory or otherwise, on the company to print this or any other 
footnote on a certificate of shares, and an adverse decision would 
merely lead to the issue of certificates without these footnotes. 

T. Clarkson replied. 

[In addition to the authorities above mentioned, dicta in the 

following cases were referred to : Colonial Bank v. Whinney 

[1885] (7), Shropshire Union Railways and Canal Co. v. Reg. 

•[1875] (8), Societe Generale de Paris v. Walkei' [1885] (9).] 

Cur. adv. wit. 
December 20. 

Fabwell, J., read a written judgment, in which after stating the 
facts, to the effect above stated, he continued : 

Now I have no hesitation in finding that the board of directors 
acted with complete botia fides and believed Gasmey's explanation 
of the absence of the certificate; but if they did in fact owe a 
duty to the plaintiff to take reasonable and proper care, I hold 
that they did not in fact discharge it. I cannot think that they 
would be justified in accepting such a statement as that the 

(3) [1893] 1 Q. B. 256; 62 L. J. Q. B. 257 ; 67 L. T. 837 ; 41 W. E. 210; 
4 E. 176 ; 57 J. P. 325. 

(4) 2 App. Cas. 666, 692. 

(5) [1900] 8 Manson, 221 ; 2 Ch. 149; 62 L. J. Ch. 481 ; 83 L. T. 309; 48 
W. E. 425; 16 T. L. E. 310. 

(6) [1891] 3 Ch. 82 ; 60 L. J. Ch. 594 ; 65 L. T. 533 ; 40 W. E. 60. 

(7) 3 Morr. 207; 11 App. Cas. 426; 56 L. J. Ch. 43; 55 L. T. 362; 34 
W. E. 705. 

(8) L. E. 7 H. L. 496 ; 45 L. J. Q. B. 31 ; 32 L. T. 283 ; 23 W. E. 709. 

(9) 11 App. Cas. 20 ; 55 L. J. Q. B. 169 ; 54 L. T. 389 ; 34 W. E. 662. 
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certificate was in the hands of a friend, with no reason given for 
its non-prodaction by such friend and no explanation of his or 
its whereabouts. But the plaintiff has to establish the existence 
of such a duty, and, relying as he does on the note set out' above, 
he must contend that it amounts either to a representation which 
the company is estopped from denying or that it is a contract with 
all persons to whose hands the certificate may come. In my 
opinion, it is not a case of estoppel. If the note is a representation 
at all, it is not one of fact, but either of intention or of law. If it 
is either of these, no action will, of course, lie : see Citizens Bank 
of Louisiana v. First National Bank of Orleans [1873] (10) and 
Beattie v. Lord Ebury [1872] (11). But I am relieved from con- 
sidering this point, for the plaintiff neither pleaded nor alleged in 
his evidence that he saw the certificate before he made the loan, 
that he ever read the note, or that he believed or acted on it. 

But it is said that it is a contract by the company — ^first with 
the registered owner of the shares mentioned in the certificate, 
and secondly with all persons to whose hands it may come. I pass 
by the first branch, as the registered owner was the rogue through 
whose dishonesty the present difficulty has arisen. But the second 
raises a question of considerable importance. There is no doubt 
that documents may be so framed as, apart from representation 
and estoppel, to invite persons not parties to them to act upon the 
faith of some statements therein, and if such persons do in fact 
accept such invitation a complete contract will be established. A 
good illustration of this will be found in Li re Agra and Masteiinan's 
Bank, Ex parte Asiatic Banking Corporation [1867] (12). The bank 
in that case gave a letter of credit to Dickson k Co. containing 
the words "parties negotiating bills under it are requested to 
•endorse particulars on the back hereof," and this (as Lord Justice 
Turner said) rendered it plain that the letter was given by the bank 
with a view to its being shown to persons who were to negotiate 
the bills and to make advances on the faith of the letter — that that 
part of the letter was in truth addressed to the persons by whom 
the bills were to be negotiated — and he accordingly held that there 

aO) L. R 6 H. L. 352 ; 43 L. J. 269 ; 22 W. B. 194. 

(11) L. R. 7 Ch. 777 ; 41 L. J. Ch. 804 ; 27 L. T. 398 ; 20 W. R. 994. 

(12) L. R. 2 Oh. 391 ; 36 L. J. Ch. 222 ; 16 L. T. 162 ; 15 W. R. 414. 
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was a good equity to sustain a bill filed by any one of the persons, 
by whom bills drawn under the letter of credit had been negotiated 
to compel the board to accept and pay such bills. Lord Cairns went 
further and held that, on the offer in the letter being accepted and 
acted on, there was a valid and binding legal contract. This is, 
however, in each case a question of construction of the document — 
not every declaration of intention, even although it assumes that 
persons will act on it, creates a contract. Thus, in Hairia v. 
Nickerson [1873] (18), an auctioneer's advertisement that he would 
sell certain furniture on certain days was held to be a mere 
declaration of intention and not to amount to a contract with any 
one who would act on it, although the object of the advertisement 
was, of course, to induce people to attend at the auction. 

In the case before me I fail to find anything in the shape of an 
invitation or offer on which any one is entitled to act. In my 
opinion, it is addressed as a warning to the owner of the registered 
shares, bidding him take care of his certificate because he cannot 
compel the company to register a transfer without its production. 
Such a meaning as this makes it reasonable and in accordance with 
the usual practice of companies : but if it is a contract by the com- 
pany not to register without production of the certificate, it is incon- 
sistent with section 22 of the Companies Act, 1862, and article 24 
of the company's articles, inasmuch as it would fetter the discretion 
given by that article by compelling the production of the certificate 
in every case. So far as the registered owner is concerned, such a 
contract would be of no service to him, but would be a limitation of 
the generality of his power of transfer. He is not affected by any- 
thing short of a transfer executed by himself. The company for ita 
own sake provides that it shall not be compellable to register with- 
out the certificate, for it thus gets the security that a rogue must not 
only forge a signature, but also steal a certificate. But still less is. 
there any ground for supposing that it is in the company's interest 
to make any offer to third persons who may get the certificate. It 
is no doubt to the advantage of a company to make its securities 
assignable free from equities; and clauses with this view, often 
followed by words to the effect that all persons obtaining a debenture 
may act accordingly, have been held to amount to contracts with • 

(13) L. E. 8 Q. B. 286; 42 L. J. Q. B. 171 ; 28 L. T. 410; 21 W. B. 635. 
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persons not parties to the debenture. But this reasoning has no 
application to the company's shares. Section 80 of the Companies 
Act, 1862 and article 13 of the company's articles are aimed at 
relieving the company from the burden of considering trusts. It is 
of no advantage to the company, but may be the reverse, to have to 
regard interests outside its own register, as in Bradford Banking 
Co. V. Briggs [1886] (14), where the company's lien was defeated 
by the doctrine of '' Hopkinson v. RoW [1861] (15). It would be 
strange to find a company deliberately and intentionally giving up 
its claim to disregard trusts and inviting the world to deal with the 
certificates of its shares independently of legal transfer, and all the 
more because such a course of conduct could bring no profit to the 
company, but might lead to very serious consequences, if such a note 
as I have in the present case was held to be an invitation to all the 
world to deal with the certificate on the footing of a contract by the 
company with the holder for the time being thereof not to allow a 
transfer to be registered without its production. In my opinion, the 
note has no such meaning, but if it had, I should certainly require 
much clearer evidence than I have in the present case before I found 
that the plaintiff had read and acted on such offer. 

I have so far dealt with the case on general principles, and will 
now refer to the three cases cited as having some bearing on the 
subject. In Shropshire Union Railways and Canal Co. v. Reg, (8) 
Lord Caibns says : '' It is said that there was some complete protec- 
tion in the possession of the certificates, so that if the holder passed 
them over to another person, that other person would think he 
obtained a good title, because no transfer could be permitted with- 
out the production of the certificates. But, my Lords, whether a 
transfer should be permitted or not under those circumstances 
would be entirely within the discretion of the directors. They were 
not bound to permit a transfer without the production of the certifi- 
cates, but, though not bound to permit a transfer, I apprehend they 
would not be in any way answerable if the transfer should be in any 
case made without the production of the certificates of the shares." 
If this was the decision of the House, there would be nothing for 

(14) 12 App. Cas. 29 ; 56 L. J. Ch. 364 ; 56 L. T. 62 ; 35 W. R. 521. 

(15) 9 H. L. C. 514 ; 34 L. J. Ch. 468 ; 5 L. T. 90 ; 9 W. B. 900 ; 7 Jur. 
(N.s.) 1209. 
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me to decide, but I do not think that it was, and it is clear that 
Lord Blackburn, in Colonial Bank v. Whinney (7), did not so 
regard it, for he says, " but I continue to think that it is not wrong 
in the directors to act in the way which by this note they hold forth 
that they will act, and I think it at least doubtful whether, if they 
hastily and without inquiry registered the transfer, they might not 
incur responsibility to a pledgee who had the certificates with that 
note upon them if he suffered loss from their so acting." The 
decision in that case has no bearing on the present. It was there 
held that a registered shareholder who had deposited his certificates 
(with a note similar to but rather more resembling words of con- 
tract than the one in the present case on them) had the shares 
comprised in such certificates in his order and disposition on bank- 
ruptcy. The House held that a deposit of certificates would create 
a good equitable security, that the depositor might still continue to 
be the reputed owner, but that whether he diS so or not was a 
question of fact — ^namely, whether the goods were in such a situation 
as to convey to the minds of those who knew their situation the 
reputation of ownership, and that persons who gave credit to the 
registered holder of shares mentioned in a certificate with such a note 
had no legitimate ground for believing that they were such owners 
unless the certificates were produced. The case of Societe Qenerale 
de Paris v. Walker (9) has no direct bearing on the present case, but 
Lord Sblbornb cites Lord Cairns'6 dictum in Shrophire Union 
Railways and Canal Co. v. Reg. (8), apparently with approval, and 
Lord Blackburn certainly does not express any opinion in favour 
of the plaintiff. The case is, therefore, not covered by authority, but 
the dictum of Lord Cairns is in favour of my view. I hold, therefore, 
that the plaintiff's case fails, and must be dismissed with costs (16). 

Solicitors : C. O. Cudby, agent for Samuel Brown, Manchester, 
for the Plaintiff. 
Gadsden and Treherne, for the Defendants. 



(16) Note. — The plaintifFs appealed from this decision, and the Court of 
Appeal on 6 June, 1905, allowed -the appeal, holding on the facts that the 
company must be treated as having had, through three of its officers, notice of 
the plaintiff's charge at the time it registered the transfer. 
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BOMBAY-BURMAH TRADING CORPORATION v. 

SHROFF (1). 

1904, Dec. 19. P. C. 

Company — Meetings of SJiareholders — Voting — Qualification of Proxy — Articles 

of Association, 

Althongli by one of the articles of association of a company no person is 
to be allowed to vote as a proxy unless the insfcrument appointing him is 
deposited as therein prescribed before ** the meeting at which the person 
named in such instrument proposes to vote," it is not necessary that the 
proposed proxy should actually be ** named" if he is sufficiently described 
for all business purposes. An article requiring that no person shall be 
appointed as proxy ** who is not a shareholder in the company" is suffi- 
ciently complied with if he is a shareholder at the time when he is called 
upon to act as a proxy, though he was not a shareholder at the date of the 
appointment. 

Tms was an appeal from a decision of the High Court of Bombay, 
reported 27 I* L. R. (Bom.) 113. The question depended solely 
on the construction of the appellants' articles of association, and 
the facts are stated in the judgment. 

Haldane, K.C., Levett, K.C., and Armitstead, for the appellants. 

Cohen, K.C., Jardine, K.C, and Clmison, for the respondent. 

Lord LiNDLEY delivered the judgment of their Lordships : The 
question raised by this appeal is whether an objection taken to 
a proxy used at a meeting of the shareholders of the above-named 
company can be sustained. 

The company was incorporated in 1863 under the Indian Companies 
Act XIX. of 1857, and in 1895 it was duly registered under the 
Indian Companies Act, 1882, It was formed to carry on trade in 
timber and petroleum in Burmah, Siam, and other places in the 
East, and by the company's memorandum of association and by its 
articles it was in substance provided that the business of the company 
should be carried on by the firm of Wallace & Co., merchants, of 
Bombay, *' of whatever member or members that firm may for the 

(1) Coram, Lord Maonaghten, Lord Lindley, Sir Andrew Scoble, and Sir 
Arthur Wilson. 
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time being consist/* or, if they declined to act, by other managers 
to be appointed by the company. 

As a matter of fact, the company was formed to take over a 
branch of the business of Wallace & Co., and this jBirm were the 
secretaries, treasurers, and managers of the company. There never 
were any others. 

By the company's articles of association voting by proxy was 
allowed. The articles relating to such voting and to the chairman 
of the company were as follows : — 

" LXII. Votes may be given either personally or by proxy. 

'' LXIII. The instrument appointing a proxy shall be in writing 
under the hand of the appointor, or if such appointor is a corpora- 
tion, under their common seal, and shall be attested by one or more 
witness or witnesses. 

**LXIV. Every instrument appointing a proxy may be in the 
following form or as nearly therein as may be: — 

" Bombay-Burmah Trading Corporation, Limited. 

"I , of , in , being a shareholder in the 

Bombay-Burmah Trading Corporation, Limited, and entitled to 
votes (or votes), herein appoint , of , 

as my proxy to vote for me and on my behalf at the ordinary 
or extraordinary (as the case may be) general meeting of the 
company to be held on the day of , and at any 

adjournment thereof (or at any meeting of the company that 
may be held in the year ), (or and at all other general 

meetings of the said company until I revoke this authority). As 
Witness my hand this day of . Signed by the said 

, in the presence of 

" LXV. No person shall be appointed or have authority to act as 
a proxy who is not a shareholder in the company. 

** LXVI. No person shall be allowed to vote or act as a proxy at 
any meeting unless the instrument appointing him shall have been 
deposited at the registered office of the company not less than 
forty-eight hours before the time for holding the meeting at which 
the person named in such instrument proposes to vote. 

" LXVII. Unless the instrument appointing the proxy shall 
otherwise indicate, the proxy thereby appointed shall be deemed to 
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be a continaing proxy, and shall be entitled to act as such until his 
appointment shall be revoked by instrument in writing, deposited 
at the registered office of the company. 



"LXXI. The senior or only resident partner or representative 
for the time being of the firm, house, or co-partnership of Messrs. 
Wallace & Go. at Bombay shall, at his option, be and continue the 
chairman of the company and the board of directors notwithstand- 
ing any clause or regulation of the company or in these presents to 
the contrary.** 

In May and June, 1902, a special resolution was passed to alter 
the memornndum of association with a view to extend the business 
of the company, and in July, 1902, the company presented a petition 
to obtain the sanction of the Court to the alteration. The 
petition was opposed on the ground (amongst others) that the 
special resolution was not duly passed, and the Court, being of this 
opinion, dismissed the petition without giving any decision on the 
merits. 

The objection taken was that certain proxies held by the chairman 
and used by him at the meetings at which the special resolution 
was passed were not in proper form and were invalid. They were 
not in the form given in article 64, but they were in a form which 
had been in use for many years without objection. 

Several proxies were objected to. It will be sufficient to refer to 
one which may be taken as a type of all. 

The proxy objected to was dated 14 October, 1881, and was duly 
executed by a lady of the Wallace family and properly attested. It 
was not a mere proxy, but a long document, and, in fact, a power 
of attorney not only to vote at meetings, but to act generally for 
the shareholder signing it in all matters connected with the com- 
pany, and any other company taking over its business. The 
authority extended to buying and selling shares and receiving 
dividends. The following extract contains the description of the 
persons authorised to act: 

*' Know all men by these presents that I, , of , 

do hereby nominate, constitute, and appoint Lewis Alex Wallace, 
Alexander Falconer Wallace, John Annan Bryce, Henry Adair 

M. — VOL. XII. 12 
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Richardson, and Michael Russell Wyer, and all persons who at any 
time during the continuance of this power of attorney may be 
partners in the firm of Wallace & Co., of Bombay, howsoever that 
firm may be at any time constituted, and Frederick Liddell Steel, 
and William Robert Macdonell, assistants in the said firm, and in 
the absence from Bombay of all the said persons then the persons 
or person for the time holding the procuration of the said firm and 
managing the said business jointly, and each of them severally, to 
be my attorneys or attorney for me and on my behalf to represent 
me in all my relations as they now exist or as they may at any time 
during the continuance of this power of attorney exist with the 
Bombay-Burmah Trading Corporation Limited . . . and to be my 
proxy to vote for me and on my behalf at any meeting or meetings, 
of the said existing corporation . . . during the continuance of thia 
power and in respect of all shares which I may at any time hold 
alone or jointly with others in the said corporation." 

The proxy was used by Macauley, who was in the chair. Ho 
was then a managing partner of the firm of Wallace & Co., and 
was a shareholder in the corporation. But he was neither & 
member of the firm nor a shareholder in the corporation when the 
proxy was signed. Before the meetings his name was entered a& 
usual in a register of proxies kept by the corporation as the person 
who would use the proxies at those meetings. 

The objections taken to the proxy are — First, that Macauley is 
not named in it ; and secondly, that when it was signed he waa 
neither a partner in the firm of Wallace & Co., nor a shareholder 
in the corporation. 

The form given in the articles and the word " named " in article 6ft 
are relied upon as showing that the person using the proxy must 
be named in it. No doubt it is convenient that this should be done. 
Article 64, which gives the form, is, however, distinctly permissive 
only ; and article 66 is addressed not to the form of the proxy, but 
to its deposit in the office in time to make inquiries, if necessary. 
If in this case the officers of the corporation or any shareholder 
had objected that the proxy was so framed that the person intended 
to use it could not be ascertained, and if this were true, their 
Lordships are not prepared to say that the proxy might not have 
been rejected. But no such difficulty in fact existed, nor did any^ 
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one say it did. The connection between the firm of Wallace & Go. 
and the corporation was such that the officers of the corporation 
knew perfectly well that Macauley was qualified to act, and that 
he was going to act ; and any shareholder applying for informa- 
tion could have obtained it at the office without any difficulty. 
Macauley's name was entered in the office register of proxies 
as the person who would use the proxy. Although not named in 
it, in the strict literal sense of the word ** named," he was 
sufficiently described in the proxy for all business purposes, and in 
their Lordships' opinion the articles require nothing more. 

The next objection is, in their Lordships' opinion, equally un- 
tenable. It is founded on article 65. But to construe this article 
as requiring the person appointed to be a shareholder when the 
proxy is signed, is to put too narrow a construction on the words. 
If an unqualified person is named in the proxy the nomination is 
not an appointment in any effective sense; his nomination does 
not become an appointment until he is qualified. In order to act» 
something more is required — he must be qualified not only when 
appointed, but when he acts. 

Articles 65, 66, and 67 only require that the appointment shall 
be complete and be in the office forty-eight hours before the meet- 
ing at which it is to be used, and that the qualification shall continue 
when the proxy is used. Their Lordships are of opinion that 
article 65 was complied with in this case. 

Their Lordships, therefore, will humbly advise his Majesty to 
allow this appeal, and to discharge the order appealed from, and 
to remit the petition on which the order was made to the High 
Court of Judicature at Bombay, in order that the petition may be 
heard on the merits and that the costs of it may be dealt with by 
that Court. The costs of this appeal and of the motion made on 
4 February, 1904, must be borne by the respondent. 

Solicitors : J5iirfd, Johnscms <i Jecks, for the Appellants ; 
Payne dk Lattey, for the Bespondent. 
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In re north OF ENGLAND STEAMSHIP CO. 

1905, May 2. C. A. Vatjghan Williams, Homer, and 
Stirling, L JJ. 

Company — Special Besduttan — Two Meetings convened by One and the Same 
Notice — Special Regulation of Company — Companies Act, 1862, «. 51. 

A provision in the articles of association of a limited company — that 
whenever it is intended to pass a special resolution the two meetings may 
be convened by one and the same notice, and it shall be no objection that 
the notice only convenes the second meeting contingently on the resolution 
being passed by the requisite majority at the first meeting — is not ultra 
vires or inconsistent with the letter or the spirit of section 51 of the Com- 
panies Act, 1862 ; and a notice given in conformity with this provision 
would be a valid notice, and the second meeting summoned by it woidd be 
duly summoned. 

Alexander v. Simpson (1), distinguished. 

This was a petition by a limited company asking that the sanction 
of the Court should be given to a reduction of its capital, for which 
a resolution had been passed and confirmed as a special resolution 
at extraordinary general meetings of the company summoned in 
accordance with its articles of association. 

Article 70 provided that seven days' notice at the least of a 
general meeting should be given to the members, and that ** when- 
ever it is intended to pass a special resolution, the two meetings may 
be convened by and the same notice, and it shall be no objection 
that the notice only convenes the second meeting contingently on 
the resolution being passed by the requisite majority at the first 
meeting." 

The notice given was in the following terms : 

" 4th February, 1905. 

** Notice is hereby given that an extraordinary general meeting of 
the North of England Steamship Company, Limited, will be held at 
62 High St. Stockton-on-Tees on Wednesday the 15th day of 
February 1905 at 3 o'clock in the afternoon, when the subjoined 
resolution will be proposed ; should such resolution be duly passed 
by the required majority the same will be submitted for confirmation 
as a special resolution to a subsequent extraordinary general meeting 
of the company, which will be held on Friday the 3rd day of March 

(1) 43 Ch, D. 139, 148 ; 59 L. J. Ch. 137, 141 ; 61 L. T. 708 ; 38 W. R. 161 ; 
1 Meg. 457. 
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1905 at the same time and place." [Here followed a copy of the 
resolution.] 

Both meetings were accordingly held, and the resolution was 
passed and confirmed — in each case unanimously. 

On presentation of this petition the question arose whether the 
notice, so far as it related to the second meeting, was in accordance 
with section 51 of the Companies Act, 1862 (2). 

The petition had not been served on any person. 

The petition came on for hearing before Buckley, J., on 1 April, 
1906. 

Martelli, for the company. 

Buckley, J., after reading the relevant portions of the section and 
article, said : It is necessary to determine whether section 51 allows 
a contingent notice of a meeting. The language of the notice 
which was sent out in this case is exactly the same as that of 
the notice in Alexander v. Simpson [1889] (1). It concludes as 
follows : '' should such resolution be duly passed by the required 
majority the same will be submitted for confirmation as a special 
resolution to a subsequent extraordinary general meeting of the 
company which will be held on Friday the 3rd day of March 1905 
at the same time and place." That is to say, it is a notice that only 
in a contingency — namely, that of the resolution being passed at the 
first meeting — will there be any second meeting at all. 

The question, therefore, is whether that is a compliance with 

(2) The Companies Act, 1862, 8. 51: entitled, according to the regulations 

'*A resolution passed by a compan}'^ of the company, to vote as may be 

under this Act shall be deemed to be present, in person or by proxy, at a 

special whenever a resolution has been subsequent general meeting, of which 

passed by a majority of not less than notice has been duly given, and held 

three-fourths of such members of the at an interval of not less than fourteen 

company for the time being entitled, days, nor more than one month, from 

according to the regulations of the the date of the meeting at which 

company, to vote as may be present, such resolution was first passed. . . . 

in person or by proxy (in cases whore Notice of any meeting shall, for the 

by the regulations of the company purposes of this section, be deemed to 

proxies are allowed), at any general be duly given and the meeting to be 

meeting of which notice specifying the duly held, whenever such notice is 

intention to propose such resolution given and the meeting held in manner 

has been duly given, and such resolu- prescribed by the regulations of the 

tion has been confirmed by a majority company." 
of such members for the time being 
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section 51. The decision of the Court of Appeal in Alexander v. 
Simpson (1) was simply on the articles of association; it was not 
necessary to go back to the statute. The Court held that the 
regulation had not been complied with. Article 52 of the company 
in that case provided as follows : **' Seven days' notice in writing 
specifying the place, the day, and the hour of meeting, and in case 
of special business the general nature of such business, shall be 
given to the members before every general meeting, but the non- 
receipt of such notice 'shall not invalidate the proceedings at any 
general meeting." The company in that case gave such a notice as 
is now before me ; and Lord Justice Bowbn, after reading the words 
which occur in both, said, *' If that paragraph is to be read as a 
notice that the subsequent extraordhiary general meeting of the 
company would only be held on that day in the event of the passing 
of the resolutions at the former meeting, it is obvious that it would 
not be a good notice, because it would leave a shareholder who got the 
notice in ignorance whether or no the general meeting " (that is to 
say, the second meeting) " of the 29th of July was to be held." The 
Court of Appeal held on the document then before it that notice of 
a contingent meeting was not notice of a meeting within article 52 
and it was not necessary for that Court to determine the question 
which I have to determine here — namely, supposing you have com- 
plied with your articles, have you complied with the statute ? 

Section 51 of the Act says that the notice of a meeting shall, for 
the purposes of the section, be deemed to be duly given when it is 
given "in manner prescribed by the regulations of the company; " 
and on the construction of those words, with the authority of 
Alexander v. Simpson (1), it has been contended that the notice is 
good. But that case decides plainly that it is not giving notice of 
a meeting to give notice of a contingent meeting. The petitioners' 
counsel seeks to get over this by saying that the notice is given 
'' in manner prescribed by the regulations ; " and endeavours to 
get over the difficulty by saying that these articles do provide 
for notice of a contingent meeting. But the articles cannot over- 
ride the Act of Parliament, and the Act speaks of a notice of a 
meeting. The manner of giving the notice may be determined by 
the articles, but the subject-matter of the notice must be a meeting. 
Alexander v. Simpson (1) decides that a contingent meeting is not a 
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meeting. The point is the same in this case as in Alexander v. 
Simpson (1) ; but here the question arises on the statute and not 
on the articles. This is not pedantry, but is a very important 
matter. A special resolution is a serious and solemn thing ; and 
the statute provides that it shall be submitted to two meetings. The 
notice of the second meeting must be separate in order to be an 
efficient and effectual thing. The Legislature thought that members 
might stay away from the first meeting because they knew they 
could come and object at the second meeting. The second meeting 
is a solemn reality required by statute. It is not a mere form, and 
to treat it as such is not to give due effect to the Act. The share- 
holders cannot be said to get notice of the second meeting when 
they do not know whether a second meeting will be held pr not ; 
and that is their position by reason of this article unless they attend 
the first meeting, or ascertain by inquiry what its result was. I 
hold, therefore, that the notice of the second meeting has not been 
given in the manner prescribed by section 51, and that the special 
resolution has not been passed and confirmed as required by that 
section ; and I dismiss the petition. 

The company appealed. 

Martelliy for the appeal : 

Buckley, J., decided mainly upon Alexander v. Simpson (1), but the 
articles there were different, and the decision went practically on 
the articles. The last part of article 70 of this company's articles 
of association is in the form suggested in ^Falmer's Company Pre- 
cedents (8fch ed.), pp. 591, 592, for obviating the difficulty that arose 
in Alexander v. Simpson (1), and the notice is in exact conformity 
with the articles. There have been three other cases in the subject, 
in which notice of two meetings was given by the same notice, and 
the notice was held to be valid : In re Espnela Land and Cattle Co. 
[1900] (3) ; In re Jenner Institute of Preventive Medicine [1899] (4); 
and Tiessenv. Henderson [1899] (5). 

The decision of Buckley, J., is, in effect, that article 70 is 

(3) 48 W. R 684 ; W. N. (1900), 139. 

(4) 16 T. L. B. 394. 

(5) 6 Manson, 840 ; [1899] 1 Ch. 861 ; 68 L. J. Ch. 353 ; 80 L. T. 483 ; 47 
W. E. 459. 
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inconsistent with section 51 of the Companies Act, 1862, and is ultra 
vires, but there is no ground for saying that. An article is only ultra 
vires if it provides for something which is contrary to the Act : for 
example, if it were to provide that a contributory might not present 
a petition to wind up the company. There is nothing contrary to 
section 51 in providing that notice of the two meetings required 
by that section may be given by the same notice. The section leaves 
the mode of summoning meetings to be prescribed by the regulations 
of the company, and under section 16 of the Act the articles are 
binding on the members of the company. 

Yauohan Williams, L.J., referred to the statements as to the 
loss sustained by the company, and said that, on the whole, he was 
willing to accept them as sufficient. He continued : The question 
which we have to determine is whether this confirmatory meeting, 
which was essential to the passing of this resolution, was a meeting 
of which due and proper notice was given. It was said that the 
notice was not a due and proper notice because it was not a notice 
of a meeting which would in any event take place, but was notice of 
a contingent meeting which would take place only if something 
happened before the day fixed for the meeting — that is to say, that 
it was a notice that the meeting would be held for the purpose of 
confirming a resolution if the resolution submitted to the first meet- 
ing was duly passed, and that such a notice was a bad notice, and 
the proceedings consequent upon it invalid. It was said that we 
ought so to hold in this case by reason of the decision of the Court 
of Appeal in Alexander v. Simpson (1). I myself do not think that 
that decision obliges us to hold that the notice of this confirmatory 
meeting was bad. Lord Justice Bowen, in his judgment there, was in 
no way dealing with section 51 of the Companies Act, 1862, but was 
dealing with article 52 of the articles of association of the particular 
company in question there. That article provided that '' Seven days' 
notice in writing specifying the place, the day, and the hour of 
meeting, and in case of special business the general nature of such 
business, shall be given to the members before every general meet- 
ing, but the non-receipt of such notice shall not invalidate the 
proceedings at any general meeting." A notice was given of an 
extraordinary general meeting to be held on 12 July, 1889, to 
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consider and, if deemed advisable, to pass certain resolutions, and 
the notice concluded thus : *' Should such resolutions be duly 
passed, the same will be submitted for confirmation as special 
resolutions to a subsequent extraordinary general meeting of the 
company, which will be held on Monday, the 29th of July, 1889, at 
the same time and place." The question which was really argued • 
there was what was the proper construction of that notice. Did 
it mean that the second meeting would in any event be held on 
29 July, and the resolution for confirmation would then be sub- 
mitted provided such resolution had been passed on 12 July ; or 
did it mean that the meeting called for the 29th would only be held 
in the event of the previous resolution being passed on. 12 July 
subject to confirmation ? The Court held that, according to the 
natural construction of that notice, any shareholder could properly 
come to the conclusion that the second meeting would only be held 
contingently upon the resolution being passed on 12 July, and they 
refused to accede to the argument of Mr. Rigby, who invited them 
to hold that the notice should be construed as a notice that the 
second meeting would be held in any event, and the resolution 
would be submitted for confirmation if passed at the earlier meeting 
on 12 July. That was all the Court had to decide there ; and it is 
remarkable that, according to the report of the argument on behalf 
of the appellants, this was said : '' If the notice had said, ' If the 
resolutions are passed a meeting to confirm them will be held on the 
29th of July,' that, no doubt, would not have been a good notice ; but 
what they say is, in substance, ' A second meeting will be held on 
the 29th of July, and if the resolutions are passed at the first meeting 
they will be submitted to the second for confirmation ' ; and that, we 
say, is a suiBScient notice." 

It is plain, therefore, that the whole point there was a point of 
construction. The appellants admitted that if the construction was 
that the meeting would only be held contingently upon the resolution 
being passed at the first meeting, that would, having regard to the 
terms of article 52, be an invalid and insufficient notice. But 
we have nothing to do here with that article. The articles of 
this company were obviously drawn with a desire of having an 
article which would differ from the article upon which Alexander 
v. Simpson (1) was decided ; so there was added to the first part 
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of article 70, which substantially coincides with the article in ques- 
tion in that case, words which entirely differentiate it from article 52 
of the articles in question in Alexander v. Sivipson (1) ; and it seems 
to me that the notice which has been given in the present case, 
which, in effect, is in the same form as the notice given and dis- 
cussed in Alexander v. Simpson (1), has been made a proper notice, 
so far as the articles are concerned, by those words introduced 
into the concluding part of article 70. I think that those words 
do amply justify the notice which has been given in the present 
case. 

That being so, the question that we have to decide in this case is 
a question upon section 51 of the Companies Act, 1862. Having 
regard to article 70, the notice is valid unless article 70 is, by 
reason of the words at the conclusion of it, idtra vires, and that 
depends upon section 51 of the Act. I can see nothing in that 
section which would render article 70 idtra vires. The earlier part 
of the section prescribes the steps to be taken for the passing of a 
special resolution, and in order to see whether all those steps have 
been carried out, one must read the words at the end of the 
section: "Notice of any meeting shall, for the purposes of this 
section, be deemed to be duly given and the meeting to be duly 
held, whenever such notice is given and meeting held in manner 
prescribed by the regulations of the company." The regulations 
of the company in the present case provide that notice may be 
given, in effect, in the form in which this notice has been given, 
and I myself am unable to see that there is anything in this article 
which expressly authorises the giving notice of a contingent meeting, 
which is inconsistent either with the spirit or the letter of section 51. 
That section does not say in any express terms, or by any implica- 
tion, as it seems to me, that there may not be a notice of a meeting 
which shall take place contingently upon the passing of a resolution 
at a former meeting. I can quite understand that there might be 
an article with reference to notice of a meeting which would be 
really inconsistent with the spirit, if not with the letter, of section 51. 
One can quite understand that in substance the basis of section 51 
is that the Legislature thought that there ought to be a first meeting 
at which a resolution would be submitted to the shareholders, and 
that then there should be a proper interval of time in which the 
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shareholders should be able to consider, the expediency of passing 
the resolution, and if an article authorised giving notice in such 
terms as substantially to deprive the shareholders of the oppor- 
tunity of consideration which the Legislature intended that they 
should have, I can conceive that that might be ultra vires ; but I cannot 
come to the conclusion that an article authorising the giving of notice 
of the two meetings required by section 51 in one notice, and giving 
it subject to the proviso that the second meeting would only take 
place in case such a resolution was passed at the first meeting as 
could be the subject of confirmation at the second, deprived or could 
deprive the members of the company of anything to which the 
Legislature thought that they should be entitled for their security. 
The fact of the matter is that, word it how you like, if you have a 
provision like that in section 51 requiring two meetings, and that 
the resolution shall only become effective if confirmed at the second 
meeting after the stated interval of time, you cannot prevent the 
second meeting from being contingent upon the passing of the 
resolution at the first meeting. It must necessarily be contingent. 
It was said that, if that was so, there should always be two notices, 
and that notice of the second meeting should not be given until the 
contingency had arisen by the passing of the resolution at the first 
meeting. I think that that is a mere matter of detail and does not 
substantially affect the shareholders in any way. 

As I understand the judgments both of Mr. Justice Ghitty and 
of the Lords Justices in Alexander v. Simpson (1), all of them seem 
to have assumed that you might by a proper statement thdt 
the second meeting would be held whether the contingency 
contemplated by the Act had arisen or not have made the notice a 
valid notice, and under these circumstances the Court of Appeal 
seem to me to have, in effect, said that there is nothing in the mere 
fact of including the notice of both meetings in one document which 
would make the article which authorised that uUra vires. It seems 
to me, therefore, that there is nothing in article 70 which is invalid, 
or which in any way interferes with the rights or the protection 
which the Legislature intended the shareholders to have. 

I think that in substance the decision of Mr. Justice Buckley is 
that article 70 is tdtra vires. I do not agree with him. I desire 
to say that with respect to any decision of Mr. Justice Bucklet, 
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especially upon such a subject as this, I never differ from him without 
feeling that I am taking a step which I should not like to take 
without strong conviction ; but I think his decision in this case is 
wrong, because, as I think, it is based upon a wrong idea of section 61 
and of the effect of the decision of the Court of Appeal in Alexander 
V. Simpson (X)* 

In these circumstances I think that we ought to allow this appeal^ 
and to sanction the reduction of the capital of this company. 

BoMER, L.J. : I have come to the same conclusion. I know of no 
sufficient reason for supposing that there may not be an absolute 
notice of a meeting for the purpose of considering and, if thought 
fii;, of passing a resolution on a subject which is of necessity contin- 
gent. I think that a notice of such a meeting is not in itself neces- 
sarily bad, because it deals with a contingent matter as the subject 
of the resolution — for instance, notice of a meeting to appoint a 
liquidator of a company if the company at the same meeting or before 
passes a resolution for a voluntary liquidation. I cannot see why 
that notice should not be good, and be acted upon, if the resolution 
to wind up is passed. If a meeting has to be called to pass a resolu- 
tion which in its nature is contingent, the substance of the notice 
whatever the wording may be, should be looked at ; and, in order 
to make it valid, the notice should be construed, if it can be, not 
as a contingent notice, but as an absolute notice of a meeting to 
consider and, if necessary, pass a resolution as to a contingent 
matter. Of course, if the subject-matter to be dealt with at the 
meeting is contingent, it will be obvious that it will not be necessary 
to attend the meeting if the contingency does not arise. 

I should have thought, but for the decision that was arrived at^ 
that the notice in Alexander v. Simpson (1) might have been treated 
not as a contingent notice, but as an absolute notice of a meeting to 
deal with a matter which was contingent, and which only took a 
contingent form because obviously it would have been no use to attend 
the meeting if the resolution which was to be confirmed were not 
passed. But there is the decision in Alexander v. Simpson (1), and 
we are bound by it, but I personally am not disposed to extend it if I 
can help doing so. I think the ground of the decision must be taken 
to be that the Court was of opinion that the notice of the second 
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meeting'^as not such as complied with the articles of association of 
the company, and that the informality of the notice could not be 
got over because there might have been some shareholders who 
were relying upon the terms of the articles, and might be misled 
by the terms of the notice, but, in the case before us, as was pointed 
out by my Lord, article 70 of the articles of this company expressly 
provides that notice of the second meeting may be given contin- 
gently i;pon the resolution being passed at the first meeting. I can 
see no sufficient reason for holding that such a provision in the 
articles is ultra vires either as offending against the statutory pro- 
visions of section 51 of the Companies Act, 1862, or on any other 
ground. That being so, I think that the notice should be held to 
be a valid notice binding on all the shareholders, and, accordingly, 
that the meeting summoned by it was duly held, and the resolution 
passed at that meeting duly passed, and that that resolution, which 
is binding on all the shareholders and valid, ought to be acted upon. 
The petition, therefore, ought to have been heard on the merits. 
We have heard it, and we think that the prayer ought to be granted. 

Stirling, L.J. : I am of the same opinion. The question which 
we have to consider is whether the special resolution has been duly 
passed by the company. Under section 51 of the Companies Act, 
1862, as we all know, a special resolution must be passed at one 
meeting and confirmed at another, and the Act provides that notice 
must be duly given of the second meeting ; and it then proceeds to 
say that a notice shall be deemed to be duly given when given in 
manner prescribed by the regulations of the company. We are 
therefore referred by the Act itself to the articles of association of 
the company for the purpose of determining the validity of the 
notice. There is no question here that the first meeting was duly 
held. The difficulty is as to the second meeting, and the reason of 
the difficulty is that notice of both meetings was given by the same 
notice. There is no question that that notice was in entire con- 
formity with the articles of association of the company. Article 70, 
by the last clause, provides for giving notice in this precise form. 
Why, then, are we not to hold that this meeting was duly held and 
the notice duly given ? 

The learned Judge referred to Alexander v. Simpson (1), and he 
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held, and rightly, that that case did not actually govern the present ; 
and he so held for this reason, that the question arising there was 
upon the construction of the articles of association of the company 
in question ; and those articles were, so far as material to this 
question, entirely different in form from those with which we have 
now to deal. The words in article 70 have been obviously inserted 
to meet the difficulty to which that decision gave rise ; and, unless 
it appears that in some way this article infringes the terms of the 
Companies Act, we are bound to give effect to it. 

If section 61 is read in the strict way in which the articles of 
association in Alexandet' v. Simpson (1) were construed, it would give 
rise to considerable difficulty in cases where a large proportion of 
the shareholders are resident at a distance ; and I do not myself see 
that it is not reasonable and proper to introduce into the articles 
such a provision as this for the purpose of facilitating the passing 
of the resolution. I do not see that this provision does infringe in 
any way against the provisions of section 51 of the Act which are for 
the benefit of the shareholders, or deprives them of any protection 
to which they are entitled. 

I think therefore that the second meeting was duly held in 
accordance with the articles of association, and that this appeal 
should be allowed. 

Appeal alloxced. 

Solicitors : Gibson d Weldon, agents for John Bertrand Watson, 
Btbckton-on-Tees. 
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In re west COAST GOLD FIELDS. 

1905, March 28. Bucklby, J. 

Company — Winding up^ Bankrupt Shareholder — Pntof by Company for Amount 
unpaid on Shares — Dii'idend — ContrihutorieB — Claim of Trustee to hold Shares 
as Fully Paid, 

A contributory of a company in liquidation must satisfy his liabilities as 
owner of shares not fully paid before he can share in the distribution of 
surplus assets. 

Where a shareholder is bankrupt, and the company before winding up 
has proved for the amount unpaid on his shares and received a dividend of 
less than 20^. in the pound, the shares cannot be treated in the liquidation 
as fully paid. 

Proof is not equivalent to payment. It is a record that the estate remains 
liable, though the bankrupt is discharged. 

Principle of QrisselVs Case (1) applied. 

This was an originating summons by the trustee of a bankrupt 
shareholder in the company. 

The bankrupt, A. S. Bowe, held, together with some fully-paid 
shares as to which no question arose, 1,800 IZ. shares in the com- 
pany, on which IQs. per share had been paid up, and on which a 
further call of Is. per share was made in December, 1902. On 
19 January, 1908, a receiving order was made against him, and 
on 22 January, he was adjudicated a bankrupt, the applicant being 
appointed trustee. 

By its articles of association it was provided that the company 
should have a first and paramount lien on all its shares not fully 
paid up, and on the interest and dividends declared or payable in 
respect thereof, for all moneys due (including calls made even 
though the time appointed for the payment might not have arrived) 
to the company, or liabilities subsisting with it from or on the part 
of the registered holders, and might enforce such lien by sale or 
forfeiture of all or any of the shares on which the same might 
attach. 

On 26 January, 1903, the company, without valuing the security 
thus held by it, lodged a proof against the bankrupt's estate for 
9002. — being 902. in respect of the call of Is, and 810/. for the 
remaining 9«. uncalled on each of his shares. 

(1) L. R. 1 Oh. 528 ; 35 L. J. Ch. 752; 14 L. T. 843; 14 W. B. 1015; 12 
Jut*, (n.s.) 718. 
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The trustee accepted the proof as to 90/., but rejected it as to the 
810/., which, however, he afterwards admitted, under order of 
Wright, J., at an abatement of 10 per cent. On the total thus 
admitted — namely, 819/. — a dividend of Is. 6d. in the pound, 
amounting to 61/. 8s. 6f/., was paid on 29 January, 1904, to the 
company, which in the meantime had made a further call of 2«. 
per share. 

On 21 April, 1904, an extraordinary general meeting of the 
company was held, and a special resolution passed for winding up, 
which was confirmed on 18 May, and a liquidator appointed. 

In Li re Rowe, Ex parte West Coast Gold Fields [1904] (2), a motion 
to amend the company's proof by valuing the security constituted by 
the lien, or alternatively to withdraw the proof and lodge a further 
proof as a secured creditor, was rejected by Bigham, J. 

The company's assets were sufficient, after paying all liabilities, 
to admit of a return of at least 2s. per share to the shareholders. 

The liquidator proceeded to settle the list of contributories, and, 
in the notice sent to the bankrupt's trustee, treated the 1,800 shares 
as paid up only to the extent of 10«. each with the addition of the 
dividend of 61/. 8«. 6rf. . 

The summons asked for a declaration that the said shares ought 
for the purpose of any distribution of assets to be treated as fully 
paid, and that the applicant ought to be entered on the list of 
contributories as the holder on that footing. 

Cassel, for the bankrupt's trustee : 

In In re McMahan, Fuller v. McMahon [1899] (3), where it was 
held that a company, even where it is a going concern, can prove 
against the insolvent estate of a shareholder for the estimated value 
of liability to future calls, the right so to prove was resisted on the 
very ground that to do so would make the shares fully paid, in 
contravention of section 25 of the Companies Act, 1867. The 
judgment of Lord Chelmsford in Stammers v. Elliott [1868] (4) 
shows that a debt owing to a testator's estate by a bankrupt 

(2) U Manson, 272; [1904] 2 K B. 489; 73 L. J. K B. 852; 91 L. T. 101; 
62 W. R. 608. 

(3) 7 Manson, 38 ; [1900] 1 Ch. 173; 69 L. J. Ch. 142; 81 L. T. 715, 

(4) L. R. 3 Ch. 195, !99; 37 L. J. Ch. 353, 357; 18 L. T. 1; 16 W. R. 489. 
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residuary legatee is extingaished when the execator proves for it 
In other cases proof has been held equivalent to payment — In re 
Attbusson^ Ex parte Solomon [1821] (5), and In re Tarleton, Ex parte 
Hornby [1819] (6). 

There was no necessity for the company to prove. They might 
have forfeited the shares and proved for the call. They might have 
applied to the trustee under section 55, sub-section 4 of the Bank- 
ruptcy Act, 1888, and forced him to disclaim, or they might have 
valued their security by lien and proved for the balance. The 
principles of the bankruptcy law in this respect are stated generally 
by Jbssbl, M.K., in In re Turner, Ex parte West Riding, dc. Co. 
[1881] (7), and Williams on Bankruptcy (8th ed.), p. 895. Having 
proved for the whole debt, they cannot make use of it for the 
purpose of reducing the amount coming to the common fund of the 
bankrupt's estate. 

Astbury, K.C.f and P. M. WaUers, for the liquidator of the 
company : 
The only point decided in In re McMahon (8), was that a company 
which is a going concern can prove for future calls. Stammers v. 
Elliott (4) only shows that after proof there is no right of retainer. 
We are not seeking to use an extinguished debt for the purpose of 
reducing anything due to the bankrupt's estate. The case is like 
one where there is a surety. When the bankrupt's estate has paid 
all it can up to 10s. in the pound, the creditor comes upon the 
surety, because, though the bankrupt's estate is discharged, the 
creditor has not received full payment. There is no authority for 
the statement that proof is payment in the sense that the creditor 
has received payment. Payment to contributories in the company's 
liquidation is really a redistribution of their contributions. A 
contributory must discharge his liabilities before he can claim to 
share in the distribution : In re Ovei'end, Oumey Jt Co., GrisseWs 
Case [1866] (1). 

Cassel, in reply : 
GrisseWs Case (1) does not apply, because the contributory there 

(6) 1 Glyn & J. 25. 

(6) 1 Buck. 361. 

(7) 19 Ch. D. 105, 112 ; 45 L. T. 546; 30 W. R. 239. 

M. — VOL. xn. 18 
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was not a bankrupt. For all purposes — for example, set-off, 
retainer, &c. — ^between the bankrupt's estate and the creditor, the 
latter must be treated as having been paid in full. This creates no 
hardship on the company, because they can oblige the trustee to 
disclaim the shares. 

Buckley, J. : In GrUaelVa Case (1) it was decided many years ago 
that, where a person is both a creditor of and a shareholder in a 
company, his shares being partly paid-up, he must satisfy all his 
obligations as shareholder and contributory by paying into the 
common fund all sums due from him in respect of calls before he 
can say, ** As a creditor I am entitled to take something out of the 
common fund." There can be no set-off; the man must pay in 
before he can be heard to say he can take out. The case with 
which I have to deal is not that of a creditor who also holds shares, 
but simply that of a person who is a shareholder, and a shareholder 
only, and all that he is entitled to receive from the company is 
receivable not in respect of a debt, but in respect of a distributive 
share of the assets of the company in liquidation. I am asked to 
say that he is entitled to receive in distribution before he has dis- 
charged himself of his liability in contribution. The case is much 
stronger, as it seems to me, against the applicant than was 
Grissell'a Case (1). 

It is said that these are his rights because he is a bankrupt. The 
material dates are these : He was adjudicated bankrupt in 1908, 
baing the holder of shares on which 10s. had been paid, Is. had 
been called, and 9a. was uncalled. In October, 1908, proof was 
admitted in the bankruptcy against the bankrupt's estate for the 
sum of 819Z., being 901. for the 1«. per share on the 1,800 shares 
which had been called, and 729L for the uncalled liability, less a 
discount of 10 per cent. Subsequently (in May, 1904) the company 
went into liquidation. What was the position of things at that time? 
The bankrupt's estate was entitled to the shares : they formed 
part of the estate in the bankruptcy, and they belonged to the 
trustee as trustee. The bankrupt's estate was liable for a sum of 
819Z., and the trustee was liable for that as trustee. In point of 
fact, upon the proof he has paid 611. Ss. 6d. for a dividend on the 
amount of the proof, so that on these 1,800 shares there has been 
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paid 900Z. (namely, 10^, a share) and 612. Ss. 6d., making together 
961/. 68. 6d. The trustee says that he ought to receive in 
distribution the same amount as if there had been paid 1,800{. on the 
shares. Is that right or is it wrong? In my opinion, it is wrong. 
The argument is that proof is equivalent to payment. To my mind, 
that is an axiomatic or epigrammatic way of stating something 
which, in the circumstances, is quite untrue for the material 
purposes of this case. Of course, proof is equivalent to payment in 
this sense, that the debtor can be pressed no further for that 
amount ; he is discharged, but his estate is not discharged. The 
proof is the record of the fact that his estate is liable, and that 
from his estate you are entitled to receive, rateably with the other 
creditors, dividends until the whole amount has been paid. That 
is not payment at all for any purpose which is material here. The 
cardinal fact is that the amount proved for is not paid. What will 
be the rights of the company in the future ? In respect of this 
proof, if there are further assets of the bankrupt — and only if there 
are further assets — there will be a right to receive back part of these 
moneys. Now what is the right decision under these circum- 
stances ? Why does GrisseU's Case (1) not apply ? I do not want 
to use any terms that are misleading, but I shall not be misunder- 
stood if I say that the trustee is the owner of the shares, and the 
trustee is the person who is liable to pay for these shares. In both 
cases there are the rights against the estate. It is said that the 
principle of GrisseWs Case (1) does not apply to such a state of 
things as this. It seems to me that it does apply, and afortioHy 
when, as here, the trustee is seeking to get distribution as a contri- 
butory when he ht^ not complied with his liability to pay as a 
contributory. 

Another ground on which counsel for the liquidator puts it, and 
which I think is also worthy of consideration, is this — that what 
you do in distribution of surplus assets is in substance to repay 
that which has been paid ; that you are returning to the share- 
holders that which they have paid, and that, where one man has 
paid more than another, the first thing you do is to repay the man 
who has paid most until you bring him down to the level of the 
man who has paid less. Here the shareholder has only paid 961/., 
instead of 1,800/. ; you must pay the other contributories until you 

13 2 
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have brought them down to the same level. That would seem to 
me a proper mode of administration under these circumstances. 
The other view of it resolves itself into this — that the trustee would 
be entitled to take, by way of distribution, moneys now which, of 
course, would be part of the bankrupt's estate, and then in respect 
of this proof the company would be entitled to rank against that 
sum with other creditors, and would thus get back some part of 
that which it had just paid into the estate. That is exactly what in 
Orissell 's Case (1) was held not to be the right mode of administra- 
tion. The right view is that the person liable as contributory must 
discharge himself in that character before he can set up that, as a 
creditor, he is entitled to receive anything, and a fortiori^ as it 
seems to me, before he can set up that, as a contributory, he is 
entitled to distribution. I therefore think that this summons fails, 
and I dismiss it, with costs. 

Solicitors : Morley, Shirreff it Co., for the Trustee. 
DoUman <£ Pritchard, for the Liquidator. 
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In re LEEDS AND HANLEY THEATEES OF 
VARIETIES, Ex parte CONSOLIDATED EXPLO- 
EATION AND FINANCE CO. 

1904, April 21. Bucklby, J. 

Company — Winding-up— Comjmniet in Liquidation — Mutual DehU^Mode of 

Dealing with Assets. 

The T. and the F. Companies were both in liquidation. The T. Company 
owed the F. Company 5,000/., and the F. Company owed the T. Company 
12,000/. In the course of the liquidation the F. Company had paid all its 
creditors in full with the exception of the T. Company, and had in its hands 
undistributed assets amounting to 7,677/. By an order made in the winding 
up of the F. Company this sum was ordered to be paid by the F. Company 
to the T. Company without prejudice to the right of the former to prove 
against the latter. Subsequently other creditors came forward and estab- 
lished debts against the F. Company for 5,490/. The liquidator of the 
T. Company had assets in his hands subject to liability of 5,100/. to the 
F. Company, and 4,685/. to other creditors. 

On an application in the winding-up of the T. Company by the F. Com- 
pany as to how the assets were to be dealt with : — 

Held, that the proper course was notionally to treat the F. Company as 
having paid the 4,323/. (balance of its debt of 12,000/.) to the T. Company, 
and to take that sum, together with the assets already in hand, and apply 
it in payment of a dividend upon all the debts of the T. Company— that is, 
the 5,100/. due to the F. Company and the 4,685/. due to other creditors. 
If the dividend found attributable to the F. Company exceeded in amount 
the 4,323/. which it owed it would receive the difference ; if, however, it 
was less or equal to that sum it would receive nothing. 

Tms was a summons by the liquidator of the Consolidated 
Exploration and Finance Co., Limited (hereinafter called the 
Finance Co.), in the voluntary winding-up of that company » 
against the official receiver and liquidator of the Leeds and Hanley 
Theatres of Varieties, Limited (hereinafter called the Theatres 
Co.), asking — ^first, for a declaration that the respondent was not 
entitled to retain or make any set-off against the dividend due to 
the applicant in respect of his claim as liquidator of the Finance 
Co.y under a debenture issued by the Theatres Co. dated 19 
February, 1897 ; secondly, for an order directing the respondent to 
pay to the applicant the whole of such dividend; and thirdly, 
for an order directing the respondent to repay to the applicant the 
sum by which the amount received by the respondent under an 
order of the Court of Appeal dated 11 July, 1902, exceeded the 
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dividend payable in respect of the sum of 12,000Z. in the order 
mentioned pro rata with all the other creditors of the Finance Co., 
or in the alternative to repay the sum received by the respondent 
in excess of the amount owing by the Finance Go. on the balance 
of the account between that company and the Theatres Co. 

The Theatres Co. was incorporated on 2 February, 1897, and 
was promoted by the Finance Co. 

On 19 February, 1897, the Theatres Co. issued to one Rands a 
debenture of that date to secure 10,000{. and interest thereon. 
Rands was a trustee for the Finance Co., and the debenture was 
subsequently assigned by him to that company by deed dated 26 
February, 1897. 

On 10 March, 1898, the Finance Co. assigned one half part of 
the debenture to the English Foreign and Colonial Agency, 
Limited. 

On 21 September and 8 November, 1898, a special resolution 
was duly passed and confirmed to wind up the Finance Co., and a 
liquidator was appointed. 

On 8 November, 1899, an order was made for the compulsory 
winding-up of the Theatres Co. 

On 15 November, 1900, an order was made in a debenture- 
holders' action brought by the Finance Co. against the Theatres 
Co. and Mulgrave and Wilks declaring that the defendants 
Mulgrave and Wilks were absolutely entitled to one moiety of the 
debenture for 10,0002., and that, subject to any balance which 
might be found due to them under the charge created by the deed 
of 10 March, 1898, on the other moiety of the debenture, the 
Finance Co. was entitled to such other moiety. 

By an order made in the same action dated 18 December, 1901, 
the amount found due to Musgrave and Wilks was directed to be 
paid out to them out of the fund in Court, and thereupon the 
Finance Co. became the owner of the debenture as to one moiety 
free from incumbrances. 

By an order made by Wright, J., in the matter of the Theatres 
Co. on 81 July, 1901 (reported 10 Manson, 72), it was declared that 
the Finance Co. was promoter of the Theatres Co., and that the 
Finance Co. was accountable to the liquidator of the Theatres Co. 
for the profit made out of such promotion. By an order made by 
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the Court of Appeal on 11 July, 1902 (reported ibid.) the order of 
81 July, 1901, was affirmed, and it was ordered that the Finance 
Co. should pay to the liquidator of the Theatres Co. 12,0002., being 
the amount of compensation found by Wright, J., as payable by 
the Finance Co. to the Theatres Co. for the damage sustained by 
the Theatres Co. through the purchase of its theatres. 

By an order made in the matter of the Finance Co. on 26 
August, 1902, it was ordered that the liquidator of the Finance Co. 
should pay to the liquidator of the Theatres Co. the full sum 
standing to his credit as such liquidator at the Board of Trade, the 
liquidator of the Theatres Co. undertaking to set aside out of such 
fund as came to him the sum of 1,0002. to provide for any claim by 
the liquidator of the Finance Co. for costs and expenses and 
remuneration which might be found to be due to him, but the 
order was to be without prejudice to any rights which the Finance 
Co. might have to prove in the liquidation of the Theatres Co. 

At the date of this last-mentioned order the only remaining 
creditor of the Finance Co. was the Theatres Co. Subsequently, 
however, certain shareholders of the Theatres Co. gave the 
liquidator of the Finance Co. notice in writing of claims in respect 
of damages for misrepresentations by the Finance Co., whereby 
they had been induced to become shareholders in the Theatres Co. 

In pursuance of the last-mentioned order the liquidator of 
the Theatres Co. received tlie sum of 7,6772. in part payment of the 
12,0002. directed to be paid by the order of the Court of Appeal. 

On 23 February, 1903, actions were commenced by a number of 
shareholders of the Theatres Co. against the Finance Co« for 
misrepresentations in the prospectus of the Theatres Co., for which 
the Finance Co. was responsible. 

On 8 April, 1908, an order was made in the matter of the 
Theatres Co. whereby the Court declared that the liquidator of the 
Finance Co. was entitled to prove in the winding-up of the Theatres 
Co. for 4,7582. 6s. 6d., being half of the principal moneys payable 
in respect of the debenture dated 19 February, 1897, with interest, 
less certain sums received on account, and for the further sum of 
2732. 12s. 8e2., and for his costs of the application. The costs had 
been taxed and allowed at 732. 10^., so that the total sum in respect 
of which the Finance Co. was entitled to prove against the Theatres 



194 In re LEEDS and HANLEY THEATRES, &c., [Manson, 

Go. was 5,100Z. lis. 2d. The interest on the capital sum secured 
by the debenture was only calculated up to the commencement of 
the winding-up. 

By an order made on 8 July, 1908, in the matter of the Finance 
Co., it was ordered that the balance then remaining of the 1,0002. 
referred to in the order of 26 August, 1902, should be released, and 
that the offer of the liquidator of the Theatres Go. therein men- 
tioned should be discharged, and that he should be at liberty to 
pay the liquidator of the Finance Go. the sum of 1002. out of 
moneys in his bands on account of the amount coming to them by 
way of dividend as creditors of the Theatres Co. In pursuance of 
this order the liquidator of the Theatres Go. paid to the liquidator of 
the Finance Go. the sum of 1002. *' on account of the first dividend 
of 68. 6d. in the pound on 5,027Z. Is. 2d. as per order of the Gourt." 

Under orders dated respectively 28 July and 4 August, 1903, 
made in actions brought against the Finance Go. for misrepresen- 
tations in the prospectus, the Finance Go. became liable to pay the 
sum of 5,4902. with interest. 

The only asset of the Finance Go. consisted of the dividend out 
of the assets of the Theatre Co., for which the Finance Co. was 
entitled under the order of 8 April, 1903, to prove against the 
Theatres Co. 

The total admitted claims against the Finance Co., including the 
full sum ordered to be paid to the Theatres Go. by the Finance Co., 
amounted to 17,4902. with interest thereon from 18 February, 1897, 
at 42. per cent, per annum, amounting to 1,5002., and also to 
interest on the amount due to the Theatres Co. from 11 July, 1902, 
until payment. 

The only asset of the Theatres Co. (other than the above- 
mentioned sum of 7,6772.) consisted of a sum of 6282. 12«. 2d., 
received by its liquidator out of Court in an action brought against 
the Theatres Co. to enforce certain debentures. 

The total of the proofs which had been admitted against the 
Theatres Go. was 9,7852. 14«. 3t2. 

The liquidator of the Theatres Go. had distributed amongst the 
creditors of the company dividends on their admitted claims, 
amounting in the whole to 3,9052. 58. 10^., but with the exception 
of the 1002. before mentioned the liquidator had made no payment 
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to the Finance Go. upon its admitted proof of 5,100L Us. 2d. At 
the date of his last account, in November, 1903, there was standing 
to the credit of the Theatres Go. at the Board of Trade the sum of 
8,0282. 168. 8d. 

The liquidator of the Theatres Go. claimed to set off the difference 
between the sum of 12,000L ordered to be paid by the Finance Co* 
to the Theatres Co. by the Court of Appeal, and the sum of 7,6772. 
which he had received from the Finance Co., as above mentioned, 
against the sum for which the Finance Co. was entitled to prove in 
the winding-up of the Theatres Co., and on these grounds declined 
to pay any dividend to the Finance Co. or its liquidator beyond the 
1002. already paid. 

Buchmastery K.C.y and MaHelli, for the liquidator of the 
Finance Co. : 

The question in this case is as to how the 8,000/. in the hands of 
the liquidator of the Theatres Co. is to be dealt with. It is clear 
upon the authorities that there can be no set-off of the debts owing 
by the two companies respectively: In re Anglo-French Co-operative 
Society, PeUy's Case [1882] (1) ; In re Exchange Banking Co., 
FlitcToft*8 Case [1882] (2), and In re Qoy dt Co., Farnier v. Goy dk 
Co. [1900] (8). 

The proper course to be adopted is to apply the fund in paying 
to the Finance Co. a dividend of 16«. 8d. in the pound on its debt 
of 5,1002., to be applied in levelling up the dividend to the creditors 
of the Finance Co., other than the Theatres Co., to that which the 
Theatres Co. has already received. The liquidator of the Theatres 
Go. is not entitled to priority over the other creditors of the Finance 
Co., and the dividends in the hands of the Theatres Co. ought to be 
treated as assets of the Finance Co. If the liquidator of the 
Theatres Co. hands over to the liquidator of the Finance Go. the 
whole balance remaining in his hands, he will then have received 
more than the proper proportion to which he is entitled as a 
creditor of the Finance Co. 

(1) 21 Ch. D. 492, 502 ; 47 L. T. 638 ; 31 W. E. 177. 

(2) 21 Ch. D. 519, 535; 52 L. J. Ch. 217 ; 48 L. T. 86; 31 W. R 344. 

(3) 8 Manson, 221 ; [1900] 2 Ch. 149 ; 69 L. J. Ch. 481 ; 83 L. T. 309 : 48 
W. R. 425. 
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Younger^ K.C.y and Cozens-Hardy, for the liquidator of the 
Theatres Co. : 

In considering the rights of creditors of the Theatres Co., the 
rights of the creditors of the Finance Go. or its liqnidator ought to 
be disregarded. The 7,6771. paid under the order of 26 August, 
1902, was an unconditional payment, and was not a dividend or a 
payment of part of the debt. The liquidator of the Theatres Go. 
is etititled to refuse to make any payment to the Finance Go. so 
long as the debt owing by the Finance Go. to the Theatres Go. 
remains unsatisfied : In re Milan Travucays Co., Ex parte Theys 
[1884] (4). 

The fund should be dealt with in the following manner : For the 
purposes of computation add to the assets of the Theatres Go. the 
4,8282. payable by the Finance Go., then arrive at or declare a 
dividend on the assets of the Theatres Go. so increased to all the 
creditors, including the Finance Go. Assume the dividend payable 
to the Finance Go. to amount to 8,000Z., and apply that sum in 
reducing the debt payable by the Finance Go. to the Theatres Go. 
Alternatively, take the cash in hand and calculate the amount of 
dividend this will produce for the other creditors, say 10s. in the 
pound, and credit the Finance Go. with 10«. in the pound on the 
amount of its debt. 

Buckviaster, K.C., in reply : 

The principle suggested is wrong, because it is applied only for 
the benefit of the Theatres Go., and not for that of the Finance Go. 

Buckley, J.: The Finance Go. was wound up in 1898. The 
Theatres Go. was wound up in 1899. At that time there existed a 
debt owing by the Theatres Go. to the Finance Go., which was 
subsequently proved in April, 1903, at 5,100{. 11^. 2d. It was the 
only debt subsisting as between the two companies. There was no 
room for any application of mutual credits at all. Subsequently 
proceedings were taken, which resulted in an order of Mr. Justice 
Wright of 81 July, 1901, and of the Appeal Gourt of 11 July, 1902, 

(4) 25 Ch. D. 587, 593; 53 L. J. Ch. 1008, 1010; 50 L. T. 545; 32 W. R. 
601. 
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under which the Finance Co. was held liable for damages in 
certain misfeasance proceedings, and were ordered to pay the 
Theatres Co. 12,000i. As between the 6,100/. 11«. 2d. and the 
12,000Z. there could be no set-o£F. There is no mutual credit and 
there is no set-off. That there is no set-off is plain from In re 
Anglo-French Co-operative Society, Felly's Case (1). In that state 
of facts in August, 1902, the winding-up of the Finance Co. had 
proceeded to a point at which all proving creditors of the Finance 
Co. had been paid with the exception of the Theatres Co., which 
had just established its right to the 12,000/., and the Finance Co. 
had assets of 7,677/. remaining to be disposed of. On 26 August, 
1902, an order was made in the winding-up of the Finance Co., and 
the liquidator of the Finance Co. paid the Theatres Co. or its 
liquidator that 7,600/., the liquidator of the Theatres Co. under- 
taking to set aside out of it 1,000/. to provide for any claim for 
costs of the winding-up of the Finance Co. But this order was to 
be without prejudice to any rights of the Finance Co. to prove in 
the liquidation of the Theatres Co. In other words, there being, 
80 far as was known, no creditor at all other than this creditor, 
the Theatres Co., all the remaining assets of the Finance Co. were 
handed over to the Theatres Co. upon the terms that the costs of 
the winding-up of the Finance Co., so far as not provided for, 
ahould be provided for, but it was to remain open to the Finance 
€o. to say the Theatres Co. was still debtor to it. Now the Finance 
Co. did say that ; and, as I said before, on 8 April, 1903, it estab- 
lished that it was a creditor of the Theatres Co. for 5,100/. 11a. 2 /. 
After 1902 there appeared other creditors of the Finance Co., and 
their debts amounted to 5,490/. They were persons who established 
claims for misrepresentation or misfeasance, or something of that 
kind. I have, therefore, the Finance Co., which has no assets at 
all, but which has now some new creditors — I mean new in the 
sense that they came in after all its assets had been disposed of in 
the way that I have described. Of course they cannot disturb 
prior dividends ; but they are persons who would be entitled, if the 
Finance Co. had any money — which it has not — to make a claim 
for dividends to the same amount as the Theatres Co. have received, 
before the Theatres Co. can get anything more. That is the 
position in which the Finance Co. and its creditors now stand. 
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In the Theatres Co/s liquidation the position is this : The com- 
pany has funds. There is a cash sum of a little over 600!. There 
is the 7,677Z. which it received under an order of 1902. And its 
further asset is this — that it is entitled as against the Finance Go» 
to get, if it can, the balance of its debt of 12,000L— that is 12,000L 
less 7,677/. The balance seems to be 4,828{. The assets side of the 
Theatres Co.'s balance-sheet for the moment is 600Z. odd and 7,677/. 
received from the Finance Co. and the right to prove against the 
company for 4,823/. On the other side, its liabilities are a liability 
to the Finance Co. of 5,100/. 11». 2d. and 4,685/. 3«. Id. to other 
persons, who have proved in the Theatres Co.'s liquidation. 

The question is how the fund ought to be administered. The 
Theatres Co. has in fact paid dividends of 16^. 6d. out of the 7,677/. 
to these other creditors for 4,685/. 3«. Id. But for convenience of 
statement I will deal with it as if this had not been done. 

Now, what is the proper way to administer it? In my judgment, 
what I have to do is this : I am administering the assets of the 
Theatres Co. There is a company — namely, the Finance Co. — 
which is both a debtor to the fund to be administered and a claimant 
against the fund to be administered. I think that that company 
cannot come and say that it is entitled to a dividend out of the fund^ 
until it has-first made complete the fund out of which it says it is 
entitled to a dividend. I thhik the observations of Lord Justice 
Cotton in In re Milan Tramways, Ex parte Theys (4), apply : ** The 
appellant also relied on this, that the company could say to Hiitter, 
' you shall not receive anything from the assets till you have paid 
what you owe us.' Probably the company could effectually say so." 
Applying those observations to the present case, they mean that the 
Theatres Co. can say to the Finance Co., ** You shall not receive 
anything from the Theatres Co.'s assets till you pay what you owe 
to the Theatres Co.'s fund." In point of fact, of course, the Finance 
Co. cannot pay what it owes to the Theatres Co. because it has no 
money ; and the only question is whether it can get anything out of 
its proof against the Theatres Co. until it has paid what it owes the 
fund. I think not. 

The proper administration, in my judgment, therefore, is this : 
Notionally treat the Finance Co. as having paid the 4,328/. to the 
Theatres Co. Take the aggregate notional sum thus arrived at and 
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treat it as applied in payment of dividend upon all the debts of the 
Theatres Go. — that is to say, the 5,100Z. due to the Finance Go. and 
the 4,6852. due to other creditors. That will attribute to the Finance 
Go. a certain sum. If that sum be greater than the 4,823Z. which 
it owes, it will get the difference. If it be less or equal it will receive 
nothing. If the dividend thus arrived at on the 4,6852. cannot be 
satisfied in full (because, of course, the notional sum is not really 
paid), then the 4,6852. would take the whole of the assets of the 
Theatres Go., although it be less than the notional dividend calcu- 
lated upon the footing that the Finance Go. has paid that which it 
has not in fact paid. 

Solicitors : Walla d StaUardj for the Liquidator of the Finance Go. 
Gr. B. W. Digbyy for the Liquidator of the Theatres Go. 



KISDON IKON AND LOCOMOTIVE WOKKS v. 

FURNESS. 

1904, November 80 ; 1905, January 11. Kennedy, J. 

Company — Holder of Fully Paid Shares — Limitation of Liability — Contract 
Subject to Foreign Law — PerBonal Liability of Shareholders by Foreign Law, 

An English limited company was empowered by its memorandum and 
articles of association to transact business abroad. The company contracted 
a debt in a foreign State by the law of which each stockholder in a corpora- 
tion was individually and personally liable for a part of the debts of the 
corporation proportionate to his share of its capital. The company haying 
failed to pay the debt, the creditor brought an action in England against a 
shareholder whose shares were fully paid up, claiming to recover from him 
a part of the debt proportionate to his interest in the capital : — 

Held, that the claim, being inconsistent with the limitation of a share- 
holder's liability by English law, could not be maintained. 

This was an action tried by Kennedy, J., without a jury. 

The plaintiffs, the Bisdon Iron and Locomotive Works, were a 
corporation incorporated by virtue of the laws of the State of Cali- 
fornia, in the United States of America, and carried on the business 
of general machinery manufacturers in that State. 

The defendant. Sir Christopher Furness, was a member and share- 
holder of and in a company called the Copper King, Limited, whose 
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registered offices were in the City of London, and was the holder of 
62,166 1/. shares of and in the company. 

The said Copper King, Limited, was registered as a joint stock 
company under the Companies x\cts, 1862 to 1898, with a capital 
of 350,000^. divided into 850,000 shares of 11. each, all of which 
was fully subscribed, and by its memorandum of association the 
objects for which the company was incorporated were {inter aUa) : 
(a) To acquire any gold, copper, silver, or other mines, mining 
rights, and auriferous land in the United States of America^ 
Australasia, and elsewhere concessions, grants, decrees, rights^ 
powers, privileges, or contracts from any Government, company^ 
State, Sovereign, or authority, supreme, municipal, local, or other- 
wise, which might seem to the said company capable of being turned 
to account and to work, develop, carry out, exercise, and turn to 
account the same, (b) To search for, prospect, examine, and 
explore any territories and places in the United States of America^ 
Australasia, and elsewhere and to employ and equip expeditions^ 
explorers, experts, and other agents, (c) To search for, crush, win» 
get, quarry, smelt, calcine, refine, dress, amalgamate, manipulate^ 
and prepare for market auriferous quartz and ore and mineral sub- 
stances of all kinds, whether auriferous or not, and to carry on any 
other metallurgical operations which might seem conducive to any 
of the said company's objects, (d) To purchase, hire, or otherwise 
acquire, use, maintain, sell, exchange, or otherwise deal with or 
disposeof and turn to accountengines, wagons, steam and other ships^ 
barges, plant, machinery, live and dead stock, hides, skins, fat, and 
other animal products, implements, stores, and materials of every 
kind requisite for any of the purposes of the said company, and to 
acquire by purchase, lease, or otherwise any lands or buildings, real 
or personal property, easements, rights, or privileges which the said 
company might think suitable or convenient for any purposes of its 
business, (e) To carry out all or any of the foregoing objects in 
any parts of the world, and either as principals or agents, or in 
partnership or conjunction with any other person, firm, association, 
or company, (f) To do all such other things as were incidental or 
conducive to the attainment of the above objects. And by the 
articles of association the directors were empowered by Article 87 
thereof — (d) To appoint, in order to execute any instrument or 
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transact any business abroad, any person or persons, the attorney 
or attorneys of the board or the said company, with such powers as 
they deem fit, including power to appear before all proper autho- 
rities and make all necessary declarations so as to enable the 
company's operations to be validly carried on abroad . . • (l) To 
do all such other things and take such steps as might be then or 
might at any time become necessary so as to comply with any 
statutory enactment, rule, or regulation in any country, colony, or 
place where the company might carry on business, or where all or 
any of the property and undertaking of the company might be 
situate. 

Pursuant to these terms of the memorandum and articles of 
association, the Copper King, Limited, carried on business in the 
counties of Fresno and Contra Costa, in the State of California 
aforesaid. 

The plaintiffs, in accordance with contracts made by and between 
themselves and the Copper King, Limited (such contracts being 
contained in letters dated respectively on and between 12 May and 
2 June, 1902), between 30 September and 16 December, 1902, 
supplied and delivered machinery and goods to, and did certain 
work for, the Copper King, Limited, in the State of California 
aforesaid, at the total price and cost of 10,404 dollars 96 cents. 

On 4 February, 1903, the plaintiffs commenced an action against 
the Copper King, Limited, in the Superior Court of the city and 
county of San Francisco, in the United States of America, for pay- 
ment of that sum, and issued writs of attachment against the Copper 
King, Limited, under which the properties of that company in the 
counties of Fresno and Contra Costa and certain moneys belonging 
to them in the bank were attached pending the action. 

In June, 1903, and before the action had been tried, a petition in 
bankruptcy was filed against the Copper King, Limited, and subse- 
quently the company was adjudicated bankrupt under the bankruptcy 
laws of the United States, and in consequence of the adjudication of 
bankruptcy the action was stayed, and the attachments were released 
and the plaintiffs alleged that the costs and expenses which they 
had incurred in and about the action, attachments, and proceedings 
were thereby rendered useless and lost, and they as from the adjudi- 
cation became and were creditors of the estate of the Copper King,. 
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Limited, for the said sum of 10,404 dollars 96 cents and for the 
amount of the said costs — namely, 1,077 dollars 20 cents — making 
together the total sum of 11,422 dollars 16 cents. 

At extraordinary general meetings of the Copper King, Limited, 
held respectively on 81 July and 18 August, 1903, a special resolu- 
tion was duly passed and confirmed that the company should be 
voluntarily wound up. 

The plaintiffs alleged that the Copper King, Limited, so carrying 
on business as aforesaid in the State of California and the defen- 
dant as a member and shareholder thereof, as above stated, became, 
and were, and are, subject to the laws of that State, and in par- 
ticular to article 12 of the Constitution of the State of California (1), 



(1) The constitution of the State of 
California, 1879, art. 12, provides : 

Section 3 (so far as is material). 
*' Each stockholder of a corporation or 
joint stock association shall be indi- 
vidually and personally liable for such 
proportion of all its debts and liabili- 
ties contracted or incurred during the 
time he was a stockholder as the 
amount of stock or shares owned by 
him bears to the whole of the sub- 
scribed capital stock or shares of the 
<X)rporation." 

Section 16 : " No corporation or- 
ganised outside the limits of this State 
shall be allowed to transact business 
within this state on more favourable 
conditions than are prescribed by law 
to similar corporations organised under 
the laws of this State." 

The Civil Code of the State of Cali- 
fornia provides : 

Section 322 : " Each stockholder of 
a corporation is individually and per- 
sonally liable for such proportion of 
its debts and liabilities as the amount 
of stock or shares owned by him bears 
to the whole of the subscribed capital 
stock or shares of the corporation and 
for a like proportion only of each debt 
or claim against the corporation. Any 
creditor of the corporation may insti- 
tute joint or several actions against 
any of its stockholders for the propor- 



tion of his claim payable by each, and 
in such action the Court must ascer- 
tain the proportion of the claim for 
debt for which each defendant is liable, 
and a several judgment must be ren- 
dered against each in conformity there- 
with. If any stockholder pay his 
proportion of any debt due f^m the 
corporation incurred while he was such 
stockholder he is relieved from any 
further personal liability for such debt, 
and, if an action has been brought 
against him upon such debt, it shall 
be dismissed as to him upon his paying 
the costs or such proportion thereof as 
may be properly chargeable against 
him. The liability of each stockholder 
is determined by the amount of stock 
or shares owned by him at the time 
the debt or liability was incurred, and 
such liability is not released by any 
subsequent transfer of stock. The 
term stockholder as used in this section 
shall apply not only to such persons as 
appear by the books of the corporation 
to be sudi, but also to every equitable 
owner of stock, although the same 
appear on the books in the name of 
another, and also to every person who 
has advanced the instalments or pur- 
chase money of stock in the name of a 
minor so long as the latter remains a 
minor, and also to every guardian or 
other trustee who voluntarily invests 
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and section 822 of the Civil Code of the State of California (1) ; that 
the defendant as such shareholder was personally liable for such 
proportion of the said debt of 11,422 dollars 16 cents owing by the 
Copper King, Limited, as the amount of his said shares therein 
bears to the total subscribed capital of the said Copper King, Limited; 
and that the defendant was liable to pay the sum of 405Z. 15a., being 
the portion of the said debt (in English currency) due from the 
defendant. 

The plaintiffs accordingly brought the present action, claiming 
payment of the last mentioned sum. 

The defendant, in his statement of defence, inter alia, alleged that 
if article 12 of the Constitution of the State of California and 
section 822 of the Civil Code of the State of California were as 
represented by the plaintiffs, that article and section so far as they 
purported to affect foreign companies or corporations, or the share- 
holders or stockholders thereof, were unconstitutional and invalid, 
being contrary to the Constitution of the United States of America ; 
and he denied that he, as a shareholder in the Copper King, Limited, 
became subject to the laws of the State of California, or was 
personally liable for the debts of the company, or any part thereof, 
and alleged that the statement of claim disclosed no cause of 
action. 



any trust funds in the stock. Trust 
funds in the hands of a guardian or 
trustee shall not be liable under the 
provisions of this section by reason of 
any such investment nor shall the 
person for whose benefit the invest- 
ment is made be responsible in respect 
to the stock until he becomes com- 
petent and able to control the same, 
but the responsibility of the guardian 
or trustee making the investment shall 
continue until that period. Stock held 
as collateral security or by a trustee or 
in any other representative capacity 
does not make the holder thereof a 
stockholder within the meaning of this 
section except in the cases above men- 
tioned so ai3 to charge him with any 
proportion of the debts or liabilities of 
the corporation, but the pledger or 
person or estate represented is to be 

M. — ^VOL. XII. 



deemed the stockholder as respects 
such liability. In corporations having 
no capital stock each member is indi- 
vidually and personally liable for his 
proportion of its debts and liabilities, 
and similar actions may be brought 
against him either alone or jointly 
with other members to enforce such 
liability as by this section may be 
brought against one or more stock- 
holders, and similar judgments may 
be rendered. The liability of each 
stockholder of a corporation formed 
under the laws of any other estate or 
territory of the United States or of 
any foreign country and doing bxisi- 
ness within this State shall be the 
same as the liability of a stockholder 
of a corporation created under the con- 
stitution and laws of this State.'' 

14 
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Montague Lush, K.C., and E. M. PoUocky for the plaintiffs : 

The defendant, as a shareholder in the Copper King, Limited, is 
personally liable to the plaintiffs for a share of its debts propor- 
tionate to his share of its capital. By its memorandum and articles 
of association the Copper King, Limited, is empowered to enter into 
contracts in California. A contract is governed by the law which 
the parties intend should govern it, and where a person subject to 
English law enters into a contract in a foreign country, it is pre- 
sumed that it is intended to be governed by the law of that country 
in the absence of evidence to the contrary : Branly v. South Eastern 
Railway [1862] (2). In the present case the circumstances show 
that the contracts between the Copper King, Limited, and the 
plaintiffs were intended to be governed by the law of California. 
A party who contracts in a foreign country does so in the character 
assigned to him by the law of that country. It is true that by the 
comity of nations the law of one country does not altogether ignore 
the artificial persons created by the law of another country, but it 
only recognises them so far as its own principles enable it to do so : 
Lindley on Companies (6th ed.), p. 1222, and note thereon ; 
Foote, Private International Law (3rd ed.), p. 126 ; Alivon v. Fur- 
nival [1884] (8), and Newhy v. Van Oppen [1872] (4). Thus the 
Copper King, Limited, could not have made these contracts as an 
English limited company, which is an artificial creation existing 
only in the sight of English law, and unknown to Californian law. 
It could only have made them as a corporation or joint stock associa- 
tion, such as the law of California recognises, and as to which it is 
provided by article 12 of the Constitution of that State (1), and 
section 822 of the Civil Code thereof (1), that each stockholder in 
the corporation shall be individually and personally liable for its 
debts. The defendant accordingly became personally liable to the 
plaintiffs upon these contracts: Fkish v. Conn [1888] (5), and 
Pinney v. Nelson [1901] (6). 

Moreover, the defendant entered expressly into the contracts with 

(2) 12 0. B. (N.s.) 63; 31 L. J. C. P. 286; 6 L. T. 468; 9 Jur. (n.s.) 329. 

(3) 1 C. M. & E. 277, 296; 4 Tyr. 751 ; 3 D. P. 0. 202; 3 L. J. Ex. 241. 

(4) L. E. 7 Q. B. 293; 41 L. J. a B. 148; 26 L. T. 164; 20 W. E. 383. 
(6) 109 U. S. R 3171 (Amer,). 

(6) 183 U. S. E, 144 (Amer.). 
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the plaintiffB either as principal or as guarantor. By article 87 of 
the company's articles of association he and the other shareholders 
empowered the directors to enter into the contracts in California 
on their behalf, or they thereby undertook to indemnify them 
against liability. Having regard to that article the plaintiffs 
naturally entered into the contracts on the understanding that the 
liability of the shareholders was to be unlimited, in accordance with 
the law of California, and it would be contrary to justice not to 
give effect to that view. 

Though the contracts purported to make the shareholders person- 
ally liable, they were not ultra vires the Companies Acts or the 
constitution of the company as an English limited company. They 
do not affect the limitation of the liability of the shareholders as 
such. The shareholders by the articles of association voluntarily 
submitted themselves to a liability over and above, and quite dis- 
tinct from their liability by English law. It was immaterial whether 
the plaintiffs brought the action in California and sued on the judg- 
ment in England, because in either case the English Court would 
have to enforce Californian law. 

</. A, Hamilton^ K.C., and Leck^ for the defendant : 

The defendant is not personally liable for a share of the debt 
owing by the Copper King, Limited, to the plaintiffs by reason of 
the contracts. He never personally entered into any contract with 
the plaintiffs. There was never in fact any privity of contract 
between them. He did not by the articles of association of the 
company or otherwise empower the directors to enter into contracts 
on his behalf or to pledge his credit for the company's debts ; nor 
did he undertake to indemnify the creditors of the company. If 
the articles of association purport to empower the directors to 
pledge the credit of the shareholders for more than the amount of 
their calls, the articles are ultra vires. 

The defendant is not liable merely because the contracts are 
governed by the law of California. It may be that by the law of 
that State the stockholders of a corporation are individually liable 
for its debts, but the defendant has never submitted himself 
or become liable to the law of that State. One State undoubtedly 
for purposes of procedure takes notice of the constitution of a 

14 2 
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corporation in another State. Here the question is whether a 
member of an English limited company, who has paid his calk in 
full, can be made liable for a debt of the company contrary to the law 
of England. The company exists by virtue of the English Acts as 
a limited company only. The defendant is entitled to plead that the 
company alone, and not himself personally, is liable on the con- 
tracts : Genei*al Steam Navigation Co. v. GuiUon [1848] (7). If the 
contention of the plaintiffs is sound, it follows that every part- 
owner of a tramp steamer whose captain is empowered to pledge the 
credit of the company is in danger of becoming personally liable by 
the law of some country where the steamer may call. 

The cases cited are distinguishable. In Fl€t8h v. Conn (5), the 
defendant was a shareholder in the corporation subject by the terms 
of its constitution to the law of the State of New York, by which 
stockholders were personally liable to the creditors of the corpora- 
tion. He did not and could not contend that he was not personally 
liable by the intrinsic constitution of the company. That case is 
the converse of this, in which the defendant is a shareholder in a 
compsmy by the constitution of which the liability of the share- 
holders is limited to the calls on their shares. In Pinney v. 
Nelson (6), the company was incorporated in Colorado for the pur- 
pose of carrying on business in California, but the defendant, 
though a stockholder in the company, was subject to the jurisdiction 
of the State of California. The case is thus entirely different from 
that in which the shareholder is not subject to the foreign juris- 
diction imposing personal liability. In that case the only question 
was whether the section of the Civil Code of California making 
the stockholder liable was valid as being in accordance with the 
Constitution of the United States. If it was valid, it followed as a 
matter of course that the defendant was liable. In Branly v. South 
Eastern Railway (2), it was assumed that there was a contract 
between the plaintiff and the defendants, and the question was 
merely what law governed it. Here there is no contract between 
the plaintiffs and the defendant. " 

Montague Lush, K.C., in reply : 
The statutory limitation of liability by the Companies Acts did 
(7) 11 M. & W. 877; 13 L. J. Ex. 168. 
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not prevent the defendant from authorising the dh-ectors to make a 
contract which would be personally binding upon him. It is only 
a limitation of his liability to the company. A decision in favour 
of the plaintiffs would not have the far-reaching effects suggested. 
It is rarely that articles of a shipping company empower the captain 
to pledge the credit of the owners. In any case the shareholders 
would only be affected by the law of a foreign country in which 
they had authorised the directors to transact business. 

Cur. adv. vtdt 

January 11, 1905. 

Kennedy, J. : In this case the plaintiffs are a foreign corporation 
incorporated under and by virtue of the laws of the State of California 
and carry on the business of general machinery manufacturers there. 
To this Galifomian corporation an English company, the Copper 
King, Limited, which was registered as a joint stock company under 
the Companies Acts, 1862 to 1898, became, as the plaintiffs allege, 
indebted in the year 1892 for machinery and goods supplied to, 
and work and labour done for, the Copper King, Limited, and their 
agents, the Pacific Coast Smelting and Refining Company, in San 
Francisco. 

The defendant, Sir Christopher Fumess, was when this indebted- 
ness was created a large shareholder in the Copper King, Limited. 
In 1898 the plaintiffs commenced an action against the Copper 
King, Limited, in the Superior Court of the City and County of 
San Francisco to recover the amount of the debt. Before, however, 
this action could be tried, certain creditors of the Copper King, 
Limited, commenced, in America, bankruptcy proceedings against 
the Copper King, Limited, and on their petition the Copper King, 
Limited, was adjudicated bankrupt according to and under the 
bankruptcy laws of the United States. In August, 1908, resolutions 
for a voluntary winding up of the Copper King, Limited, which had 
been passed at shareholders' meetings held in the previous June, 
were duly confirmed. On 18 June, 1908, the present action was 
commenced, in which the plaintiffs seek to recover from the 
defendant a sum of 405Z. 15^., being the same proportion of the 
alleged total claim, consisting partly of the debt above mentioned 
and partly of costs incurred by the plaintiffs in their action against 
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the Copper King, Limited, which the bankruptcy proceedings 
rendered abortive, as the amount of the defendant's holding in 
the Copper King, Limited, bears to the total share capital of that 
company. 

The claim of the plaintiffs as pleaded and as argued before me by 
counsel who appeared in support of it, is grounded on article 12 
of the constitution of the State of California and section 822 of the 
Civil Code of the same State, and also upon certain provisions in 
the memorandum and articles of association of the Copper King, 
Limited. 

Sections 8 and 15 of article 12 of the Californian Constitution, so 
far as they are pleaded and relied upon by the plaintiffs, provide, 
in substance, that each stockholder of a corpora^tion or joint stock 
association shall be individually and personally liable for all the 
debts and liabilities which have been contracted during the time 
he was a stockholder according to the proportion which his holding 
bears to the subscribed capital stock or shares of the corporation ; 
and, further, that no corporation organised outside the limits of 
the State shall be allowed to transact business within that State 
on more favourable conditions than are prescribed by law to similar 
corporations organised under the law of the State. The material 
parts of section 822 of the Civil Code are to the same effect, and it 
expressly enacts that the liability of each stockholder of a corpora- 
tion formed under the laws of any other State or territory of the 
United States, or of any foreign country, and doing business within 
the State of California, shall be the same as the liabiUty of a stock- 
holder of a corporation created under the Constitution and laws of 
that State. 

The provisions of the memorandum of association of the Copper 
King, Limited, upon which the plaintiffs rely, are fully set out in 
the statement of claim. I may sufficiently state them as declaring 
the objects of the incorporation to be {inter alia) the acquisition of 
mines, mining rights, and auriferous land in the United States 
of America, Australasia, and elsewhere, and of concessions and 
privileges which might be worked or developed : the working of ores 
and minerals; the acquisition by purchase, hire, or otherwise of 
various kinds of machinery ; the carrying out of any of the declared 
objects in any parts of the world either as principals or as agents ; 
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and the doing of all such other things as are incidental or conducive 
to the attainment of the declared objects of the corporation. 

By sections (d) and (l) of article 87 of the articles of association 
the directors of the Copper King, Limited, were empowered to 
appoint any person or persons the attorney or attorneys of the 
board for the transaction of business abroad, with such powers as 
they might deem fit and might be necessary to enable the company's 
operations to be validly carried on abroad, and to do all such other 
things as might then or might at any time become necessary so as to 
comply with any statutory enactment, rule, or regulation in any 
country, colony, or place where the company might carry on 
business, or where all or any of the property and imdertaking 
of the company might be situate. 

In the defence, the defendant, whilst denying, or not admitting, 
several of the averments of the statement of claim, which so far as 
they appear to me to be material I have set forth above, further 
objects that the statement of claim discloses no cause of action, and 
it was ordered on a summons that this point of law should be argued 
in the first instance. After hearing the argument I reserved my 
judgment in order that I might be enabled more fully to peruse 
and consider two decisions of the Supreme Court of the United 
States to which the plaintiffs' counsel drew my attention and upon 
which they strongly relied, not, of course, as binding authorities, 
but as valuable supports to their contention. I have found nothing 
in those casea which affects the view to which I was strongly inclined 
at the conclusion of the arguments of counsel, that the defendant is 
right in his demurrer and that the plaintiffs have no cause of action 
here. In my opinion the defendant did not, by becoming a share- 
holder of the Copper King, Limited, under the memorandum and 
articles of association, authorise the company or constitute the 
company, or any director of the company, his agent to pledge his 
personal credit, or to create a personal obligation enforceable here 
against him, either in the nature of debt or of guarantee in favour 
of those with whom the company might do business either in 
California or elsewhere. The Copper King, Limited, is an English 
company, registered under English law, the liability of whose 
members is, as the memorandum of association expressly states, 
limited — limited, that is, under and according to the provisions of 
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the English law which governs such companies and prescribes and 
defines the liabilities of their shareholders. Whilst this company 
may, under those articles, trade and carry on business in any 
foreign country as therein set forth, and may do all things necessary 
or conducive to that end, and its directors may, under article 87 of 
the articles of association, take all necessary and proper steps to 
comply, on the part of the company, with the requirements of the 
law of a foreign country where the company carries on business, 
a proceeding on the part of the company to enlarge the boundary 
of the liability of a shareholder beyond the boundary fixed by the 
constitution of the company must, in my view, be held in an 
English Court to be ultra vires. Further, whatever be the laws of 
a foreign country in which an English limited company carries on 
business, an English Court at all events cannot in my judgment 
recognise as a valid cause of action a claim in respect of debts of 
the company, arising by virtue of those laws, which is inconsistent 
with the limitation of the shareholder's liability according to 
English law. That limitation is the legal basis of the shareholder's 
relation to the company. 

The two American cases do not appear to me to assist the 
plaintiffs' contention in the present case. In the earlier of the 
two. Flash V. Conn (5), where a stockholder was sued for the debt 
of the company — the company carried on business in the State of 
Florida and the action was commenced against the stockholder in 
that State, but it was a company incorporated under an Act of the 
New York Legislature in 1848, which expressly provided for the 
liability of individual stockholders in such a corporation in respect 
of debts of the corporate body. The stockholder had, therefore, 
become a member of the company upon that condition. 

In the later American case, Pinney v. Nelson (6), jUtie facts were 
more like those of the present case. There the corporation was 
founded under the laws of the State of Colorado, but, by the 
express terms of the articles of incorporation, for the purpose of 
carrying on business outside the State, and, specifically, for carrying 
on business in the State of California. The defendants, shareholders 
in the corporation, . were sued — and, as Mr. Justice Brewbb, who 
delivered the judgment in the Supreme Court, held, rightly sued — 
under the provisions of the Californian Constitution and the laws 
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ii^hich I have already set forth, in respect of unpaid debts of the 
•corporation. But it does not appear from the report what were the 
provisions, if any, in the articles of incorporation as to the limitation 
•of liability, all that can plainly be inferred being that neither under 
their provisions nor under the law of Colorado was there anything 
expressly declaring the personal liability of stockholders for debts 
•of the corporation. Further (and this seems to me, by itself, to 
afford a material distinction, if it were necessary to find one), the 
action in Pinney v. Nelson (6) was an action brought in the State 
•of California against stockholders in the corporation who were 
residents in and citizens of the State. The utmost which the 
•opinion of the Supreme Court in Pinney v. Nelson (6) can be cited 
to support is that where a company, in accordance with the express 
provisions of its constitution, trades in a foreign State which has, 
in regard to the personal liability of shareholders, such laws as the 
iState of .California, those laws may properly be enforced in the 
^Courts of that State against a shareholder of the company who is 
properly within the jurisdiction of those Courts. 
I give judgment for the defendant with costs. 

Judgment accordingly. 

Solicitors : Balfour Allan dk North, for the Plaintiffs. 
W. A, Crump d Son, for the Defendant. 
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YOUNG V. NAVAL, MILITAEY AND CIYIL SERVICE 

CO-OPERATIVE SOCIETY OF SOUTH AFRICA. 

1905, Febniai-y 16, 21. Fabwbll, J. 

Company — Director — Right to Payment of Travelling Expenses, 

A dii-ector of a joint-stock company who is paid for his serrioes has no 
right, in the absence of special circumstances, to be paid his expenses of 
travelling to and from board meetings out of the company's funds, unless 
such pa}'ment is authorised by the instrument which regulates the company 
or by the shareholders at a properly conyened meeting, and, in the absence 
of such authority or special circumstances, a resolution of the directors 
giving their travelling expenses to all the directors is bad. 

This i^aa an action tried before Farwell, J., sitting as an 
additional judge o! the King's Bench Division without a jury. 

The action was brought to recover {inter alia) 4Z. 2«. 6rf., being 
the amount of travelling expenses incurred by the plaintiff in 
fulfilling his duties as director of the defendant company. 

By their defence the defendants said that the plaintiff was not 
entitled to recover the travelling expenses against the defendant 
company, inasmuch as under the articles of association of the 
defendant company the same were not legally payable to him by 
the defendant company, and the defendant company counter- 
claimed repayment of certain sums which had been received by the 
plaintiff and two other directors for travelling expenses out of the 
funds of the company. 

The facts were as follows : The plaintiff claimed a balance of 
director's fees, as to which there was now no question, and 4/. 2«. 6d. 
for unpaid travelliug expenses. The company counterclaimed 
repayment of a larger sum paid to the plaintiff, while he was a 
director, for travelling and hotel expenses, and they also claimed 
from him payment of travelling expenses paid out of the company's 
funds, while he was a director, to two other directors. The 
company was incorporated on 24 April, 1902, and the plaintiff 
was appointed one of the first directors on 25 April, 1902. 
On 18 May, 1902, a board meeting was held, at which the 
plaintiff and four other directors were present, when the follow- 
ing, amongst other resolutions, was passed : '* (16) That all 
reasonable travelling expenses be reimbursed to the directors from 
time to time." 
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Article 91 of the articles of association provided for the payment 
of 200Z. a year to each director " by way of remuneration for his 
services.*' Article 92 provided for special remuneration for 
directors rendering special services or making special exertions in 
going abroad or otherwise for the purposes of the company. Article 
98 was the usual article authorising the directors to exercise the 
general powers of the company. Article 105, was the usual 
article forbidding directors to vote on matters in which they were 
interested : and article 161 provided that every director, manager, 
secretary, and other officer or servant of the company should be 
indemnified against, and it should be the duty of the directors out 
of the funds of the company to pay all costs, losses, and expenses 
which any such officer or servant might incur or become liable to 
by reason of any contract entered into, or act or deed done by him 
as such officer or servant, or in any way in the discharge of his 
duties. 

The plaintiff resided at Torpoint or at Totnes throughout the 
time that he was a director, and he attended numerous board 
meetings and was paid out of the company's funds on each occasion 
his travelling expenses to and from London, and his hotel expenses 
while in London. Nineteen receipts altogether, signed by him, 
were produced. Some contained details on- the back — for example, 
that of 25 October had indorsed, " Return fare to and from Totnes, 
21. 188. 4d. Cab hire to and from station, S«. M. Hotel charges^ 
19«. 8c2." No imputation of any sort was made against the plaintiff. 
It was not suggested that he had any design of travelling for his 
own pleasure or living at hotels at the company's expense. He 
was living in the West of England when he was elected, as was 
apparent from his address, and had to travel and stay at least one 
night in town in order to attend the directors' meetings, nor was it 
contended that such payments as were made were ultra vires the 
company ; but it was said by the company that they were payments 
which could not properly be allowed to be made by directors to 
themselves. 

Clauson, for the plaintiff : 

The payments were such as the directors could properly make, 
and the plaintiff is also entitled to recover his unpaid travelling 
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'expenses. They are not incladed in his remuneration of 200L a 
year. He is entitled to be indemnified against expenses incurred 
by him as an officer of the company by virtue of article 161. That 
applies to travelling expenses. There is also the resolution of 
18 May. The plaintiff as a director was a trustee, and is therefore 
entitled under section 24 of the Trustee Act, 1898, to be reimbursed 
expenses fairly incurred by him in the execution of the trust : Ex 
parte Joyner [1882] (1), Attorney-Oeneral v. Norwich Corporation 
(1887] (2), CuUeme v. London and Subwrban Benefit Building Society 
[1890] (8), Lagunas Nitrate Co. v. Lagunoi Nitrate Syndicate 
(1899] (4), Hirsche v. Sim [1894] (6), and Dovey v. Cory [1901] (6). 

Upjohn^ K.C.^ and Cozens-Hardy (Ooff with them), for the 
defendants : 

The case raises an important point upon which there is no direct 
authority. The difference between a director and a trustee is that 
a trustee remains a trustee wherever he is. Not so a director. 
The plaintiff was not a director when he was at home, nor could 
he act as such. He did not become a director until he arrived at 
the board meeting : In re Newman d Co. [1896] (7). Except in 
the resolution of 18 May, 1902, there is no reference to travelling 
expenses. If there had been a resolution of the directors desiring 
the presence of a director who was, say, at the Biviera at the time, 
it might be a debatable point as to whether he might be entitled to 
his travelling expenses. If a director travelled in the performance 
of his duties, no doubt he would be entitled to his travelling 
expenses as a servant of the company. But there was no such 
special resolution of the directors here. The resolution may very 
well have meant that he is to have his travelling expenses when 

(1) Mont. & Ayr. 1. 

(2) 2 MyL & Cr. 406. 

(3) 25 a B. D. 485; 59 L. J. Q. B. 525 ; 63 L. T. 511 ; 39 W. E. 88; 55 
J. P. 148. 

(4) 7 Manson, 165; [1899] 2 Ch. 392; 68 L. J. Ch. 699; 81 L. T. 334; 48 
W. H. 74. 

(5) [1894] A. C. 654 ; 64 L. J. C. P. 1 ; 71 L. T. 357 ; 11 R 44. 

(6) 8 Maneon, 346; [1901] A. C. 477; 70 L. J. Ch. 753; 85 L. T. 257; 50 
W. R. 65. 

(7) 2 Manson, 267; [1895] 1 Ch. 674; 64 L. J. Ch. 407; 72 L. T. 697; 43 
W. R. 483; 12 R. 228. 
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performing a duty thrown upon him by the board. But when a 
board meeting is merely convened, and a director is residing at a 
distance, he cannot be said to be performing his duties as a director 
from the time he starts from home. The mere receipt of a notice 
to attend a board meeting would entitle a director to start from 
wherever he might be, and to charge the company with the 
expenses of travelling to the meeting, if the argument on behalf of 
the plaintiff is right. Article 105 of the articles of association 
prevents the resolution of 18 May, 1902, from being valid, because 
the directors were voting for themselves. Article 91 places the 
plaintiff in the position of a paid servant or officer of the company, 
and he must go to the place where his duties are to be performed, 
at his own expense, if he accepts the employment. This was not 
a special occasion. Articles 91 and 92 are not confined to remu- 
neration but extend to all sums the director becomes entitled to 
receive. The secretary could not claim the expenses of going to 
his office. A director is not entitled to travelling expenses unless 
authorised by the articles of association or by a resolution of a 
general meeting, unless there are special circumstances to justify 
it. Otherwise it would be open to a director, without either of 
those conditions being fulfilled, to live in Egypt and to claim his 
expenses of coming to England. No doubt there may be special 
exceptional circumstances, in which he would be entitled to his 
travelling expenses, but there were none here. 

Clatison, in reply : 

There were special circumstances in the present case. The 
plaintiff was living a long distance off all the time. It is not the 
case of a director going abroad for his health. 

Cur. adv. vult. 
Februai-y 21. 

The following judgment was read : 

Fabwbll, J., after stating the facts as above set out, continued : 
I am told that it is not usual for directors to receive their travelling 
expenses to and from board meetings out of the company's assets, 
and I am unwilling to charge the plaintiff in this case, who was 
obviously honest, and whose whole salary as a director will never 
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cover his travelling expenses, if I could avoid it. Bat, in my 
opinion, the law on the subject is plain. ** Directors have no right 
to be paid for their services, and cannot pay themselves or each 
other or make payments to themselves out of the company's assets, 
unless authorised to do so by the instrument which regulates the 
company or by the shareholders at a properly convened meeting " : 
In re Newman d- Co. (7). But directors being both agents of and 
trustees for the company, are entitled to be indemnified by the 
company against all losses and expenses properly sustained and 
incurred by them in the due performance of their office. They are 
both trustees and agents — trustees of the company's property, with 
the liabilities of trustees in respect thereof : In re Lands Allotment 
Co. [1894] (8) ; and agents in the transactions which they enter 
into on behalf of the company : Great Eastei-n Railway v. Turner 
[1872] (9). Their right to indemnity arises by the implication of a 
contract from the relation between them and the company, and 
therefore depends on the particular relation existing, for different 
contracts are implied from different relations. Thus an unpaid 
trustee is entitled to complete indemnity for all proper expenses 
incurred by him in the execution of his trust. The reasonable 
inference from his consent to act as a trustee gratuitously is that 
he is not to be out of pocket by reason of any proper expenditure 
in the matter ; and I have no doubt of the correctness of the state- 
ment 'm Lewin on Trusts (11th ed.), p. 771, that a trustee will be 
entitled to be reimbursed his travelling expenses provided they are 
properly incurred, although the cases cited in the note are not 
cases of trustees in the usual signification of that term. But 
different considerations apply to the case of a paid agent or a paid 
trustee. The question, then, is, what outlay does his remuneration 
cover ? For, if he is paid on the basis of providing anything at 
his own expense, he cannot get paid twice over by claiming the 
costs thereof under his right of indemnity. A paid agent is bound 
to discharge all the duties incident to his agency for the payment 
agreed on, and cannot make extra charges for work properly within 
the scope of his employment as agent. Thus in Marshall v. Parsons 

(8) 1 Manson, 107; [1894] 1 Ch. 616; 63 L. J. Ch. 291; 70 L. T. 286; 42 
W. E.404; 7E. 115. 

(9) L. E. 8 Ch. 149 ; 42 L. J. Ch. 83 ; 27 L. T. 697 ; 21 W. E. 163. 
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[1841] (10) a commission agent for the sale o! goods sought to 
charge, in addition to his commission, for attendances at Somerset 
House, where the patterns of the goods were inspected by Govern- 
ment officers. Lord Gbanworth (then Baron Bolfe) directed the 
jury that the question was whether what the plaintiff did was or 
was not done in the ordinary course of his business as an agent — 
if the former, he was paid by his commission ; if the latter, he was 
entitled to be paid for them separately. I ask myself, then, if 
remuneration to a director for his services does or does not include 
his travelling expenses to and from the board room, and I am of 
opinion that it does. It is the chief part of the ordinary business 
of a director to attend board meetings. Directors as a rule do not 
reside at the registered ofijce of the company, where board meetings 
are usually held. The director lives where he pleases, and suits his 
own convenience. He is paid a fixed sum for attending and 
advising with his co-directors. His expense of getting there is 
included in his salary, because it is necessarily incident to the duty 
undertaken by him that he should be in that particular place. He 
has undertaken for a fixed sum to do work at particular meetings 
of himself and others. He cannot perform his obligations without 
attending, and such attendance being necessary for, is paid by the 
remuneration for, such work. The banker, merchant, or solicitor 
who employs managers or clerks to work for salaries at his 
bank or offices does not thereby fall under any implied liability to 
reimburse them their travelling expenses to and from the bank or 
offices. Counsel for the plaintiff relied on Article 161 ; but that 
merely states the general law applicable to agents and trustees, and 
must be read with the qualification that I have pointed out. If it 
were not so, every servant of the company could insist on his 
travelling expenses to and from the company's work in addition to 
his wages. The reasons that I have given for holding travelling 
expenses included in the remuneration apply with even greater 
force to the hotel expenses. I can see no ground whatever on which 
they can be successfully claimed. The foregoing observations 
apply, of course, only to the case before me of travelling and hotel 
expenses to attend board meetings, and have nothing to do with 
similar expenses incurred on special occasions for special purposes. 

(10) 9 Car. & P. 656. 
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Then it is said that the plaintiff is entitled by reason of the special 
resolution of 18 May, 1902, but this resolution is clearly bad. It is 
general in terms, and purports to give their travelling expenses to 
all the directors. As I have already held that these expenses are 
included in their salaries, this resolution is equivalent to voting a 
present or additional remuneration to themselves, and is bad. It 
might also be put on the ground that the resolution is a nullity 
under article 105, as all the directors present were incapacitated 
from voting on it ; and it is a single resolution and cannot be split 
up, as was suggested by counsel for the plaintiff, into a series of 
resolutions in which four directors might be taken as voting his 
expenses to the fifth. Further, the resolution does not mention 
hqiiel expenses, and these would be wrongly paid in any event. The 
company further claims from the plaintiff repayment of the sums 
paid to two other directors; but there is no evidence that the 
plaintiff did more than vote in favour of the resolution of 18 May, 
1902, and had a general knowledge that travelling expenses were 
being paid, except in the case of 101. to Colonel Peile, the cheque 
for which he signed. I must hold him liable for this 101. ; but 
with regard to the rest I am of opinion that the case is covered by 
the decision of the Court of Appeal in CvUeme v. London and 
Svburhan Permanent Building Society (8), and that the plaintiff is 
not liable. 

The result is that the plaintiff recovers in the action 87Z. 14«. 4d., 
and the defendants recover on the counterclaim 124/. 2s. 
Judgment will be entered for the defendants for 862. 7a. 8d., and 
the plaintiff will have the costs of the action on the High Court; 
scale, and the defendants the costs of the counterclaim with 
set-off. 

Jvdginent accordingly. 

Solicitors : S. J. R. Stammers^ for the Plaintiff. 
Cox d Lafone^ for the Defendants. 
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In re LONDON PEESSED HINGE CO., CAMPBELL 

V. COMPANY. 

1905, February 24, March 8, 4. Buckley, J. 

Company — Debentures — Floating Charge — Jeopardy — Receiver — 'Equitable Mort- 
gagee — Judgment Creditor. 

Where a company has issued debentures giving a floating charge on its 
present and future property, the debenture-holders are entitled to the 
appointment of a receiver on the sole ground of jeopardy to the security, 
even although nothing may be due and presently payable to the debenture- 
holders. The fact that a creditor has issued a writ and signed judgment, 
and is in a position to issue execution, may constitute jeopardy. Persons 
supplying such a company with goods have an expectation of being paid 
only when such payment would be in the ordinary course of business. 
This expectation is intercepted when a receiver is appointed, but even 
before the appointment those creditors, as between themselves and the 
debenture-holders, have no right to enforce payment of their debts in 
priority to the latter. 

An execution creditor takes subject to all equities of the debenture- 
holders. 

In re Standard Manufacturing Co. (1) followed. 

This was a motion, in a debenture-holders* action, for the 
appointment of a receiver and manager. 

The company was incorporated in 1908, under the Companies 
Acts, 1862 to 1900, as a company limited by shares, and bad issued 
debentures to the aggregate amount of 4,0002. in forty debentures 
of 100{. each, of which thirty-five were held by the applicants and 
their friends. 

These debentures were payable on 19 May, 1908, with interest in 
the meanwhile payable 19 May, and 19 November, in each year at 
5 per cent., and the company thereby charged with such payments 
its undertaking and all its property, present and future, the following 
conditions {inter alia) beiDg indorsed : 

'^ (1) The debentures shall rank pari passu as a first charge on 
the property hereby charged, without any preference or priority one 
over another, and such charge shall be a floating security, but so 
that the company shall not be at liberty to create any mortgage or 
charge in priority to the said debentures." 

** (10) The principal moneys hereby secured shall immediately 

(1) [1891] 1 Ch. 627, 641 ; 60 L. J. Ch. 292, 298; 64 L. T. 487; 39 W. E. 
369; 2 Meg. 418. 
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become payable (a) if the company makes default for a period of 
six calendar months in the payment of any interest hereby secured, 
and the registered holder hereof, before such interest is paid^ by 
notice in writing to the company, calls in such principal money ; 
and (b) if an order is made or an effective resolution is passed for 
the winding-up of the company." 

None of these events had happened, and all interest had been 
paid up to 19 November, 1904. On 8 February, 1905, a creditor of 
the company issued a writ for 109Z. 18«. 8d. owing by the company, 
and afterwards a summons for judgment under Order XIY. On the 
day the summons was heard — namely, 24 February — this motion 
came before Bucelby, J., who directed that it should stand over 
for a week, appointed a receiver and manager for that period, and 
ordered that notice should be given to the creditor. The creditor 
signed judgment, and now appeared by counsel. 

Bu4;krruister, K.C, and A. J. Chitty, for the motion : 

A legal mortgagee is entitled to possession of the mortgagor's 
property when he pleases, because he has the legal estate. An 
equitable mortgagee, not having the legal estate, must come to the 
Court for a receiver, and the Court, on a proper case being made 
out, will exercise its discretion. It will not appoint simply because 
the mortgagor consents, but will do so if money is in arrear or the 
security in jeopardy. It will also restrain third parties from injuring 
the property : Legg v. Mathieson [1860] (2). 

The position of a creditor holding a floating charge is now settled. 
His charge is over the whole of the property of the company, and 
the Court by its receiver will take the whole property, including the 
equity of redemption, under its control. The principle is based on 
the fact that under the Companies Acts any person can find out the 
position and rights of the debenture-holders. But for the Bills of 
Sale Acts, and perhaps the '^ order and disposition *' clause in bank- 
ruptcy, an individual debtor giving a floating charge is in the same 
position as a company: Tailby v. Official Receiver [1888] (8). It 
is immaterial that no money is due under the security : WUdy v. 

(2) 2 GUBP. 71 ; 29 L. J. Ch. 385; 2 L. T. 112; 6 Jur. (n.s.) 1010. 

(3) 13 App. Cas. 623; 68 L. J. Q. B. 76; 60 L. T. 162 ; 37 W. R 613. 
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Mid-Hants Railway [1868] (4) and Davey v. WiUiainson [1898] (6). 
There was a clear decision in In re Standard Manufacturing Go. 
[1891] (1), that an execution creditor takes subject to the equity 
of the debenture-holders : In re Opera^ Limited [1891] (6), per 

LiNDLET, L.J. 

F, IL Schwann^ for the company, did not oppose the application. 

Cro88field, for the execution creditor, said he only appeared 
as having been served with notice of the interim order. He asked 
that the creditor might be made a defendant, so as to obtain 
costs if successful, or to be in a position to appeal if necessary. He 
was prepared to issue execution on the judgment. 

[Buckley, J. : Treat the writ as amended by adding the creditor 
as a defendant, and give notice of motion for an injunction to 
restrain execution.] 

There is a clear distinction between a specific and a floating 
charge, and the authorities on the one do not apply to the other. 
A floating charge was first defined in In re Panama, dc. Co. [1870] (7), 
where it was said that a receiver will only be appointed when princi- 
pal or interest is unpaid or the company insolvent. That is on the 
principle that to support the order there must be default by the 
company in some express or implied stipulation of the contract. 
A floating security allows the company to carry on its business 
until it makes default: In re Florence Land, dx. Co. [1878] (8), and 
Oovemments Stock, dc. Co. v. Manila Railway [1896] (9). 

The Court will not appoint a receiver merely on the ground that 
the security is in jeopardy. In Legg v. Mathieson (2) the security 
was not really a floating charge. Wildy v. Mid-Hants Railway (4) 
is the only really difficult case to get over, and it is not an easy one 
to understand or explain. The attention of the Lord Chancellor 

(4) 18 L. T. 73 ; 10 W. E. 409. 

(5) [1898] 2 a B. 194 ; 67 L. J. Q. B. 699 ; 78 L. T. 755 ; 46 W. E. 571. 

(6) [1891] 3 Ch. 260, 261 ; 60 L. J. Ch. 839, 841 ; 65 L. T. 371 ; 39 W. E. 
705. 

(7) L. E. 5 Ch. 318, 322, 323 ; 39 L. J. Ch. 482, 483 ; 22 L. T. 424 ; 18 W. E. 
441. 

(8) 10 Ch. D. 530, 540 ; 48 L. J. Ch. 137, 142 ; 39 L. T. 589; 27 W. E. 236. 

(9) [1897] A. 0. 81, 86 ; 66 L. J. Ch. 102, 105 ; 75 L. T. 553 ; 45 W. E. 353. 
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was not drawn to the difference between a floating and a specific 
charge, and he followed Legg v. Mathieson (2) without distinguishing 
the facts. In McMahon v. North Kent Ironworks [1891] (10) the 
company was not carrying on business, which was a breach of an 
implied condition, and it was the same in Thorn v. Nine Reefs, 
Limited [1892] (11). In In re Victoria Steamboats^ Limited [1896] (12), 
there was a breach of an express condition. In Davey v. William- 
son (5) the ground of decision was that the security had become 
enforceable. In Hubhuck v. Helms [1887] (13) the company was 
being wound up, and, moreover, had attempted to sell its assets. 
Edwards v. Standard Boiling-Stock Syndicate [1892] (14) only 
followed Wildy v. Mid-Hants Railway (4). No case can be found 
where a receiver has been appointed at the instance of an equitable 
mortgagee merely because the security is in jeopardy ; the practice 
has grown up because the difference between specific and floating 
charges has been disregarded. 

[He referred to Ashbumer on Mortgages, p. 252.] 
A floating charge does not attach on any specific property until 
default has been made. In In re Standard Manufacturing Co. (1), 
there had been a breach of the conditions. In Taunton v. Sheriff 
of Warwickshire [1895] (15) there had been a sale of property by 
the sheriff. When the charge attaches it must be according to the 
terms of the contract, not at the will of one of the parties. In the 
present case the charge is still floating. 

Buckmaster, K.C., in reply : 

A condition in debentures that the company will pay no debts 
before paying off the debentures would be legal, although it would 
paralyse the business. The doctrine is the same as in a mortgage 
of book debts. The result comes near to the criminal law, but it is 
not a fraudulent preference, for there is no voluntary payment by 

(10) [1891] 2 Ch. 148; 60 L, J. Ch. 372; 64 L. T. 317; 39 W. B. 348. 

(11) 67L. T. 93. 

(12) [1897] 1 Ch. 158 ; 66 L. J. Oh. 21 ; 75 L. T. 374 ; 45 W. R. 135. 

(13) 56 L. J. Ch. 536 ; 56 L. T. 232 ; 35 W. R. 574. 

(14) [1893] 1 Ch. 574; 62 L. J. Ch. 605; 68 L. T. 194, 633 ; 41 \V. R. 343; 
3 R. 226. 

(15) 2 Manson, 238; [1895] 1 Ch. 734; 64 L. J. Ch. 497; 72 L. T. 460; 43 
W. R. 579 ; 13 R. 363. 
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the company. The appointment of a receiver is not confined to 
cases in which there has been a breach of contract. There had 
been no default in Davey v. Williamson (5), and the very point was 
argued. The company would have no right to oppose the applica- 
tion. They are entitled to carry on their business, but that does 
not include submitting to an execution. 

Cur. adv. vult. 
March 4. 

Buckley, J. : This is a debenture-holders' action in which the 
plaintiffs are holders of debentures by way of floating security 
upon the undertaking and all property, present and future, of the 
company. Nothing is due and presently payable in respect of 
either principal or interest. The principal is payable on 19 May, 
1908, or, by virtue of the 10th condition, (a) upon six calendar 
months' default in payment of interest, or (b) if the company is 
wound up. Neither of these events has happened. The interest 
is payable in May and November. All interest has been paid down 
to and including November, 1904. In this state of facts the 
plaintiffs move for a receiver on the ground that their security is 
in jeopardy. The jeopardy consists in the fact that a creditor has 
issued a writ and signed judgment, and is in a position to issue 
execution. Under these circumstances, the plaintiffs, to whom 
nothing is presently payable, ask for a receiver, the effect of which 
will be that the company can no longer pay the creditor to whom 
payment is presently due, in priority to the debenture-holders to 
whom nothing is presently due. The company, as is commonly 
the case, appear and consent to the order. Why, indeed, under 
the circumstances, should they oppose? 

These applications are becoming so frequent that I have taken 
the opportunity to look into the cases in order to see whether, as 
the authorities stand, it is possible to prevent the injustice which 
is now of frequent occurrence, and which I will describe. I directed 
the motion to stand over last week and notice to be given to the 
judgment creditor, hoping that he would come in and argue the 
point. That hope has been realised. I have had the advantage 
of an argument from counsel for the execution creditor, which is 
none the less valuable because I find myself unable to accede to it. 

The cases are numerous in which the undertaking of a limited 
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company is so loaded with debentures that the profits are barely 
sufficient, or perhaps not sufficient, to keep down the debenture 
interest, and that if the company is wound up there is nothing for 
any one but the debenture-holders. In short, the facts often are 
that the undertaking is substantially carried on only for the benefit 
of the debenture-holders who have a floating security over it. In 
this state of facts money is lent or goods consigned to the company 
in respect of which a debt accrues to a creditor, and so long as the 
security ''floats," as it is termed, and no receiver is appointed, the 
creditor has a possibility or expectation of being paid by the 
company, for, as between the company and the debenture-holders, 
the former may pay "in the ordinary course of business." But 
directly a receiver is appointed this expectation of the creditor is 
intercepted. He may have lent his money or consigned his goods 
to the company last week, but if he has the audacity to ask for 
payment and to enforce his legal remedies to obtain it, the deben- 
ture-holders obtain a receiver in a proceeding to which the execution 
creditor is not a party, and thus close the door against him, taking 
his money or his goods as part of the security, and leaving the 
creditor, who supplied the money or the goods, to go unpaid. I 
regret to be driven to the conclusion that, as the law stands, those 
are the rights of the debenture-holders entitled to a floating charge. 
It was decided in the Appeal Court in In re Standard Manufacturing 
Co. (1), that an execution creditor takes subject to all equities, and 
that the sheriff cannot, by seizing, get rid of the rights of deben- 
ture-holders to which the property was subject when in the hands of 
the debtor company. The Court of Appeal in In re Opera, Limited (6), 
stated that the decision in In re Standard Manufacturing Co. (1), 
was a clear decision that the execution creditor takes subject to the 
equity of the debenture-holders. From this decision it has resulted 
that in interpleader — that is to say, even in the case where no 
receiver has been appointed — the execution creditor can have no 
more than the benefit of the equity of redemption, and that the 
rights of the debenture-holders prevail over his rights: Davey v. 
Williamson (5), Simultaneous Colour-Printing Syndicate v. Foxveraker 
[1901] (16), and Thick v. Toivei^ Galvanising Co. [1901] (17). This 

(16) 8 Manson, 307; [1901] 1 K. B. 771 ; 70 L. J. K B. 453. 

(17) [1901] 2 K. B. 314 ; 70 L. J. K B. 625 ; 84 L. T. 847. 
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being the law, the fact is that the appointment of a receiver does 
not, as between the execution creditor and the debenture-holder^ 
disappoint the execution creditor of anything which otherwise 
would be his right. For from those authorities it results that 
the creditor never had any right, as between himself and the 
debenture-holder, to enforce payment in priority to the debenture- 
holder. If he availed himself of his legal right to judgment and 
execution, the debenture-holder could intercept his execution. Jn 
fact, the unfortunate creditor had no right enforceable by legal 
process in cases where the equity of redemption was of no value, 
notwithstanding the fact that his money or his goods had gone to 
increase the property included in the security. His right to look 
for payment from the company rested only upon the expectation 
that the debenture-holder would not put an end to the company's 
authority to pay the creditor in the ordinary course of business 
The authorities seem to me to involve that the creditor has no 
right to complain because steps are taken to put an end to the 
authority thus given by the debenture-holders to their mortgagor. 

The appointment of a receiver at the instance of an equitable 
incumbrancer, at any rate where nothing is presently payable 
to him, is no doubt matter of discretion — Thorn v. Nine Reefs, 
Limited (11). But if the execution creditor's rights are not affected, 
except as above stated, by the appointment of a receiver, there exist, 
so far as I see, no grounds why the Court should exercise its dis- 
cretion against the appointment of a receiver by reason of any 
considerations arising as between the execution creditor and the 
debenture-holder. The only relevant consideration would seem to 
be whether, as between the company and the debenture-holder, it 
is just and convenient that the company's authority to dispose of 
its assets in the ordinary course of business should be stopped. As 
between those parties, it would seem reasonable that the authority 
should be stopped if its continuance would injure the debenture- 
holder. A legal mortgagee may take possession simply because he 
chooses. Li so doing he accepts the responsibility of a mortgagee 
in possession. An equitable mortgagee must show good reason 
why the Court should, at his instance, take possession by its 
receiver. Lord Chelmsford, in WUdy v. Mid-Hants Railway (4), 
held that danger to the security by anticipated acts of an execution 
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creditor is good reason. Jeopardy of the security thus becomes 
relevant. The mere fact of consent by the mortgagor would not 
be enough. This probably explains the fact that in both the more 
recent cases in which a receiver has been appointed on the ground 
of jeopardy : McMahon v. North Kent Ironworks (10), and Edwards 
V. Standard RoUing-Stock Syndicate (14), the question of jeopardy 
was treated as material, although the company appeared and con- 
sented. But for this consideration, the fact that jeopardy was 
treated as material might be thought to tend, to some extent, in 
the direction in which I desire to find authority, but the implica- 
tion, even if it exists, seems to me inconsistent with the express 
decisions. I am unable upon the authorities to find anything to 
enable me to put a stop to what I feel to be an injustice. It is an 
injustice arising from the nature, as defined by the authorities, of 
a floating security. The mischief arises from the fact that the law 
allows a charge upon all future property. The subject, however, is 
one which, I think, urgently requires attention. I should be glad 
that the authorities should be reviewed in a Court of higher juris- 
diction that this, in case the execution creditor should be able to 
find grounds for thinking that the decisions which bind me can be 
successfully impeached elsewhere. It is not for me to say whether 
the matter requires the attention of the Legislature. In my judg- 
ment the plaintiffs, as the authorities stand, are entitled to an 
order for a receiver, and I make an order accordingly. The costs 
will be costs in the action. 

[His Lordship appointed the receiver to act as manager for three 
months, and granted an injunction against the execution creditor.] 

Solicitors: Ward, Perks ct McKay, for the applicants and 
company. 
A. R. Gillman, agent for Lucas, Hutchinson cC Meek, 
Middlesbroiigh, for the judgment creditor. 
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In re moss, ex tarte HALLET. 
1905, May 22. Bioham and Darling, JJ. 

Jiaukruptcy — Proof — Surety — Covenant by Surety to Pay Interest '* so Jong cw any 
principal money remains due" — Covenant to Pay Premiums on Policy of 
Insurance on PrincipaPs Life — Bankruptcy of Principal — Valuation of 
Security— Bankruptcy Act, 1883, «s, 30, 37, and Sched. II. r. 12. 

H. covenanted jointly and severally with a debtor, M., to whom he had 
himself made advances, to pay the interest on a loan made to M. by C, "so 
long as any principal money should remain due," and he also covenanted 
to pay the premiums on a policy of insurance on M.'s life. On M.'s bank- 
ruptcy H. tendered a proof in respect of his liability to continue the payment 
of both interest and premiums notwithstanding the bankruptcy. C. also 
proved in respect of the amount due to him, and valued the policy at a 
certain sum : — 

Held, that on the debtor's bankruptcy the principal sum was no longer 
due within the meaning of the covenant, and that, the policy having been 
valued, the liability to pay the premiums ceased, and H.'s ]>roof had 
thei-efore been rightly rejected. 

This was an appeal from the judgment of the Judge of the 
Hertfordshire County Court rejecting the proof of a creditor in a 
bankruptcy under the following circumstances. 

On 24 October, 1901, the appellant, H. F. Hallet, hereinafter 
called the surety creditor, lent to the debtor, H. K. Moss, the sum 
of 700Z. upon the security (inter alia) of a policy of insurance on the 
life of the debtor granted by the Economic Life Assurance Society 
for the sum of 2,000Z., the loan bearing interest at 10 per cent, and 
being repayable on 24 January, 1902. 

On 11 December, 1901, the debtor borrowed from P. H. Cooke 
the sum of 500Z. on and subject to the teims, conditions, and 
covenants set forth in an indenture dated 11 December, 1901, and 
made between the debtor of the first part, the surety creditor of 
the second part, and Cooke of the third part, whereby the debtor 
covenanted to pay the said advance on 11 March, 1902, with 
interest at 10 per cent, and the debtor and the surety creditor 
jointly and severally covenanted with Cooke to pay him interest 
thereon '* so long after that day as any principal money remains 
due under these presents after the same rate," and the debtor 
assigned to Cooke all his interest present and future in the above- 
mentioned policy as security for the repayment of the 500Z., but 
this assignment was subject to the above-mentioned mortgage 

M. — ^VOL. XII. 16 
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securing the repayment of 700Z. to the surety creditor. By the 
same indenture the debtor and the surety creditor further jointly 
and severally covenanted with Cooke to pay the premiums and 
other sums of money which should from time to time become 
payable to keep the said policy on foot, and, if it should become 
void, forthwith to effect a new policy in lieu thereof for l,000i. 
at least, with a provision that if either failed to perform this last- 
mentioned covenant, Cooke should be at liberty to do so and charge 
10 per cent, interest thereon, and these sums should be payable by 
the debtor and the surety creditor, or one of them, on demand. 

On 13 December, 1901, the debtor gave the surety creditor a 
guarantee in writing, or letter of indemnity, to the efiTect that he 
would pay off the principal of, and interest upon, the loans from 
Cooke out of certain moneys therein referred to, and that he would 
give a proper legal charge or mortgage. On 18 June, 1903, the 
surety creditor called on the debtor to give a proper legal charge or 
mortgage, and he refused so to do. 

On 22 May, 1903, Cooke assigned to Tootal the interest accruing 
due to Cooke under the indenture of 11 December, 1901. 

On 28 November, 1903, a receiving order in bankruptcy ,was 
made against the debtor. 

On 31 December, 1903, Cooke put in a proof for the sums due to 
him from the debtor, and therein valued the policy of life insurance 
at 502., and his equity of redemption therein at 50Z., making a total 
of lOOL 

On 1 November, 1904, Hallet, as creditor, in accordance with 
section 37 of the Bankruptcy Act, 1883 (1), put in a proof for 

(1) Tke Bankruptcy Act, 1883, pro- Section 37, sub-section 3: **Save as 

vided as follows : aforesaid all debts and liabilities, pre- 

Section 30, sub-section 2 : ** An order sent or futui*e, certain or contingent, 

of discharge shall I'elease the bankrupt to which the debtor is subject at the 

from all the debts provable in bank- date of the receiving order, or to which 

ruptcy." he may become subject before his dis- 

Sub-section 4: "An order of dis- charge by reason of any obligation 

charge shall not release any person incuned before the date of the receiv- 

who at the date of the receiving order ing order, shall be deemed to be debts 

was a partner or co-trustee with the provable in bankruptcy." 

bankrupt or was jointly bound or had Sub-section 8 : " Liability shall for 

made any joint contract with him, or the purposes of this Act include any 

any person who was surety or in the compensation for work or labour done, 

nature of a surety for him." any obligation or possibility of an 
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1,413Z. 6«. 2d. — ^namely, 813Z. 16s. 2d. in respect of his liability to 
pay the premiums under the indenture of 11 Deqember, 1901, and 
6001. for computed interest, in addition to the debt of 700Z., with a 
sum of 47Z. 8s. 8d. for costs, charges, and expenses, making a grand 
total of 2,100Z. 198. lOd. 

The trustee rejected the two items of 818Z. 16s. 2e2., and 600{. on 
the following grounds : Firstly, that the alleged liability to pay 
principal and interest accruing after the date of the receiving order 
was not provable within section 37 of the Bankruptcy Act, 1883 ; 
secondly, that Cooke had proved for the debt, and had valued the 
policy of insurance, in respect of which such interest and premiums 
were payable, and that as surety only for the payment thereof 
Hallet was not entitled to prove also ; thirdly, that the alleged 
liability was incapable of being fairly estimated ; fourthly, that the 
claim offended the rule against " double proof; " and fifthly, that 
the dlaim was excessive, in that it was made for 1,418{. 16s. 2d. in 
respect of a liability which could be absolutely discharged by pay- 
ment of 500Z., and which amount would be further reduced by the 
amount of dividends which Cooke would receive in respect of his 
proof. 

The County Court Judge upheld this decision, holding that the 
estate of a bankrupt cannot be called upon to contribute to the 
maintenance of a security in respect of a debt which is extinguished 
by the bankruptcy. 

The surety creditor Hallet appealed. 

Tindale Davis^ for the appellant : 

The debtor has done nothing to release the guarantor from his 
liability to pay the premiums and interest : In re London Chartered 
Bank of Australia [1893] (2). In In re Browne and Wingrove, 

obligation to pay money or money's resulting in the payment of money, or 
worth on the breach of any express or money's worth, whether the payment 
implied covenant, contract, agreement, is, as respects amount, fixed or un- 
or undertaking, whether the breaoh liquidated; as respects time, present 
does or does not occur, or is or is not or future, certain or dependent on any 
likely to occiu* or capable of occurring one contingency or on two or more 
before the discharge of the debtor, and contingencies ; as to mode of yalua- 
geuerally it shall include any exx)re88 tion capable of being ascertained by 
or implied engagement, agreement, or fixed rules, or as matter of opinion." 
undertaking, to pay, or capable of 

(2) [1893] 3 Ch. 540 ; 62 L. J. Ch. 841 ; 62 L. T. 593 ; 42 W. E. 14. 

16 2 
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Ex parte Ador [1891] (3), Lindlby, L J., said that sub-section 8 of 
section 37 of the Bankruptcy Act, 1883 (1), was very comprehensive, 
and sub-section 4 of section 30 (1) expressly precludes a guarantor 
from being freed from his liability by reason of a receiving order 
being made : In re FitzGearge, Ex parte Robson [1905] (4), In re 
Jacobs, Ex parte Jacobs [1875] (5), and Stacey v. Hill [1901] (6). 
That sub-section 4 was ignored by the County Court Judge in 
holding as he did that a discharge operated as the discharge of the 
guarantor. The liability of the debtor is stayed by the receiving 
order, as he cannot be any longer sued, but Cooke can prove for 
interest and obtain dividends. The guarantee in In re FitzGeorge, Ex 
parte Robson (4), which was for ** the regular payment of the interest 
payable in respect of the debenture until the repayment of the 
principal sum due thereon,'* was very similar to the more normal 
words employed in the covenant in this case — namely, "so long 
after that day as any principal money remain due." 

With regard to the amount of the liability on the guarantee of 
the premiums, for which the appellant proves for 813Z. 16s. 2d., 
that is a correct assessment covered by authority : Baldwin on the 
Law of Bankruptcy (8th ed.) p. 572, (9th ed.) p. 665, citing In re S., 
Ex parte Bank of Ireland [1886] (7). The covenant is merely 
ancillary to the security: Deering v. Bank of Ireland [1886] (8). 

H, Jacobs, for the trustee in bankruptcy, was not called upon. 

BioHAM, J. : We think this appeal must be dismissed. 

The first question is whether the surety creditor can prove in 
respect of a covenant which he entered into with Cooke to pay to 
Cooke interest upon the principal debt so long as any principal 
money remains due under the deed by which the covenant is given. 
Now the principal debtor, Moss, is now a bankrupt, and, in my 
opinion, as soon as he became bankrupt it would be untrue to say 

(3) [1891] 2 a B. 574 ; 61 L. J. Q. B. 15; 65 L. T. 485; 40 W. R 71. 

(4) Ante, p. 14; [1905] 1 K. B. 462; 74 L. J. K. B. 322; 92 L. T. 206; 
53 W. E. 384. 

(5) L. B. 10 Oh. 211, 213 ; 46 L. J. Bk 34 ; 31 L. T. 746; 23 W. E. 261. 

(6) 8 Manson, 169 ; [1901] 1 K. B. 660; 70 L. J. K B. 435; 84 L. T. 410; 
49 W. E. 390. 

(7) 17 Jr. L. R. 507. 

(8) 12 App. Cas. 20 ; 56 L. J. P. 0. 47 ; 66 L. T. 66 ; 35 W. B. 634. 
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that that principal money which he owed remained due. The only 
liability in respect of that debt as soon as Moss became a bankrupt 
was liability on the part of the trustee, in diminution of the estate, 
to pay to Cooke, the creditor, the dividend in respect of the debt. 
I take the view, therefore that Ballet's liability to Cooke is gone. 
It cannot be said that any interest is payable upon that debt, because 
it cannot be said that any part of that debt now remains due. And 
if Hallet is not liable to Cooke, Cooke, of course, has no claim in 
the estate. So much for the interest. 

But then there is also in a deed a covenant as to premiums upon 
the policy. By that covenant the debtor, Moss, and Hallet jointly 
and severally covenanted with Cooke to pay all premiums which 
should from time to time become payable for keeping on foot the 
said policy of insurance. Now what has happened is this : Cooke 
has proved upon Moss's estate for the amount of his debt, and he 
has, in making that proof, valued the policy. He has valued it at 
lOOZ., and, having valued that policy, it is just as if he had sold it 
to a stranger. For aught I know, he may have sold it to a stranger ; 
and the stranger will have, if he desires to keep the policy alive, to 
pay the premiums. It does not matter, to my mind, whether he 
sold it to a stranger or kept it alive. If he chooses to pay the 
premiums to keep the policy alive, he may do so : he is not bound 
to do so. He may surrender it to the insurance company, and take 
whatever sum they choose to give him for the liability in respect of 
the premiums so gone. 

I think the learned County Court Judge has given the right 
reasons for disposing of both the contentions. He says as to the 
claim for interest : '' It cannot be possible that while the principal 
creditor cannot prove and directly obtain dividends in respect of 
the interest after adjudication he should indirectly have the power 
of so doing by enforcing his claim against Hallet. The liability of 
Moss on his covenant to pay the principal sum being provable in 
the bankruptcy, will be discharged when the order of discharge has 
been granted to him. It would seem a strange conclusion that, 
the obligation to pay the principal sum being discharged, the 
liability of Hallet to pay the interest is still to continue. If so, 
when will this liability cease, unless without any obligation to do 
so Hallet pays the balance of the principal sum after deducting 
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the dividend received by Cooke? In my judgment, a proof having 
been made in respect of the principal sum in the bankruptcy, there 
cannot be another proof for interest springing from the debt already 
the subject of proof. The principal sum no longer remaina payable 
under the covenant in the deed of 11 December, 1901, and in 
my judgment the liability of Hallet under this covenant has 
determined." 

Then, dealing with the claim in respect of the premiums, he says 
this : ** The liability to which Moss is subject to Hallet in respect 
of the payment of the premiums, is to indemnify him should he be 
compelled to pay the same or the damages resulting from the failure 
to pay the premiums. An implied promise to indemnify is capable 
of proof within the meaning of sub-sections 3 and 8 of section 37 
of the Bankruptcy Act, 1883 : see In re Chappell, Ex parte Ford 
[1885] (9). But Cooke has already proved for the principal debt 
after deducting the value of the policy valued at lOOZ. If Hallet 
can prove on the implied indemnity of Moss in respect of the 
balance as being the measure of the damage for which he would 
become liable for the failure to pay the premiums, there clearly 
would be a double proof in respect of the same sum in substance, 
although the nature of the liability in each case assumes a different 
form. This would have been a simple solution of the case but for 
the right reserved in the deed, on the failure of Moss or Hallet to 
pay the premiums, to Cooke to pay them to keep the policy on foot 
and to demand the payment of the sums so paid from either Moss 
or Hallet. This covenant creates a debt and does not sound in 
damages, and involved both Hallet and Moss in the liability to the 
premiums until Cooke had received both his principal and interest. 
If no bankruptcy had intervened and Hallet had been compelled to 
pay the premiums, he could have resorted to this remedy against 
Moss on the implied indemnity. Any right of proof which Hallet 
may have is in respect of his liability. In my judgment Hallet has 
no such right of proof. In the first place, if any such right to 
prove existed, Cooke could have proved in respect of Moss's liability 
to him under the covenant now under consideration. It was not 
contended that he could, nor has he attempted to do so. If he 
cannot, I do not think Hallet can be in a better position. It is 
(9) 16 Q. B. D. 305; 55 L. J. Q. B. 406. 
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contended, however, that the liability to Hallet is quite different 
from and independent of the liability of Moss to Cooke, and that 
section 87 expressly gives Hallet the right to prove. I do not 
agree. The obligation of Moss to Cooke under his covenant is as 
much a liability within section 37 as the liability of Moss to 
indemnify Hallet. Cooke has valued the policy at lOOZ., and there- 
fore must be taken to or be deemed to have realised his security. 
He has proved for the balance of the debt after deducting the value 
of his security ; he cannot have a further proof in respect of the 
personal covenant of the debtor to pay premiums to maintain the 
security at its full value for securing this balance." Then the learned 
County Court Judge refers to Deeiing v. Bank of Ireland (S). 

I think the learned County Court Judge was absolutely right, and 
I think he was right for the reasons he has given in his judgment. 

Darling, J. : I am of the same opinion. I think that this case 
has been extremely well argued for the appellant, and we are 
indebted to his counsel for the authorities he has brought before 
us ; but I still think the County Court Judge was not only right in 
the decision to which he came, but that he has given the right 
reasons for his decision. 

I should like to say a word only on one part of the case. It was 
argued that there was here something for which Hallet could prove 
in the way of his liability with regard to interest. In order to 
decide that, you must look at the deed, and the deed provided this : 
it contained a covenant to pay Cooke's interest on 5002., and these 
were the words: "So long as any principal money remains due 
under these presents." Now it is plain that if no principal money 
any longer remains due under these presents, then there is no 
liability to pay Cooke. Moss was not liable to pay him ; Hallet was 
not. The question is whether, after the bankruptcy of Moss, any 
principal money remained due under the security which is called 
''these presents." It is admitted that no action would lie against 
Moss for any part of the principal after the bankruptcy had begun; 
but it is argued that the principal money is due even after Moss 
had received his discharge. From whom would it be due ? The 
principal money could only be due from Moss, if it were due at all. 
Moss has received his discharge. The money is no longer payable; 
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in what sense can it be due ? I think in a legal sense that money 
only can be said to be due which may be recovered by action. That 
which a man is under no legal obligation to repay for whatever 
reason is, in my opinion, no longer money due. As the interest is 
only to be calculated on such principal as may remain due, and 
after bankruptcy nothing is due, there is no interest to be calculated, 
and therefore none to pay. In my view of it the matter may be 
expressed thus : A discharge is equivalent to the absolution of the 
person who was a debtor, has become bankrupt, and has taken his 
discharge. No debt remains; the debtor has gone; his balance^ 
sheet is a clean sheet ; he can begin to write on it. It seems to 
me impossible to say that there can be anything due therefore under 
this security, whereas it cannot be alleged for a moment that any- 
thing 6ver can by any process whatever be payable under it or 
recoverable under it. 

I only desire to say these words on this particular point of the 
case ; as to all the rest of it I agree with what has been said by 
my brother and by the Judge below. 

Appeal dismissed. 

Solicitors : jR. Jennings for the Appellant. 
Bate dt Co. for the Respondent. 
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In re KEET, Ex parte OFFICIAL EECEIVEE. 

1905, May 19, Jtuie 9. C. A. Vaughan Williams, Eombr, and 
Stirling, L.JJ. 

Bankruptcy — Annulment of Adjudication — Debts Paid in Full — Releases ht/ 
Creditors — Bankruptcy Act, 1883, «. 35, suh-s, 1. 

Under sub-section 1 of section 35 of the Bankruptcy Act, 1883, one of the 
grounds on which an adjudication in bankruptcy may be annulled is where 
it is proved to the satisfaction of the Court that the debts of the bankrupt 
are paid in full. This means that all the debts which have been rightl}' 
proved have been discharged by payment in full in money. Debts which 
have been merely released by the creditors voluntarily, or in consideration 
of a small money payment, are not paid in full within the meaning of the 
section. 

Per Stirling, L.J. : The discretion aiy power of the Court to make an 
order for annulment under section 35 ought not, in the absence of special 
circumstances, to be made in a case in which, if the bankrupt were applying 
for an order of discharge, the order would not be granted. 

This was an appeal from the decision of a Divisional Court 
(Bigham and Darling, JJ.). 

In September, 1903, a receiving order was made against the 
debtor upon a creditor's petition, and on 1 October he was adjudicated 
bankrupt. His liabilities were 9,630Z., and his assets 189Z. An 
order was made for the summary administration of the estate, and 
the Official Beceiver became the trustee in the bankruptcy. A 
dividend of 2d, in the pound had been declared, but had not been 
paid, it being withheld pending the decision of the question to be 
determined on the present appeal. 

Nearly all the creditors were desirous of helping the debtor, and 
they executed a deed whereby they released the debtor from their 
claims, and agreed to withdraw their proofff. A few of the creditors 
were not parties to this arrangement, and their debts, which 
amounted to 41Z. had been paid in full. In September, 1904, the 
debtor applied in the Leeds County Court for an order annuUing 
the adjudication under section 35 of the Bankruptcy Act, 1883 (1), 
on the ground that his debts had been paid in full within the meaning 

(1) Bankruptcy Act, 1883, s. 35, Court that the debts of the bankrupt 

sub-8. 1 : " Where in the opinion of are paid in full, the Court may, on the 

the Court a debtor ought not to have application of any person interested, 

been adjudged bankrupt, or whei-e it by order, annul the adjudication.'* 
is proved to the satisfaction of the 
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of that section. The Registrar made the order, and the Divisional 
Court affirmed his decision. 
The Official Receiver appealed. 

The Attorney-General {Sir It. B. Finlay, K.C.) and S. G. 
Lushington, for the appeal : 

What was done in this case was not in accordance with section 85 of 
the Bankruptcy Act. To supersede a bankruptcy the debts must have 
been paid in full. This debtor only proposes to pay 2d. in the pound. 

If such an arrangement as this were allowed, it would enable 
debtors to make private arrangements over which the Court would 
have no control. If a debtor who is asking the Court to sanction a 
scheme of arrangement is party to getting some of his debts released, 
the Court will not approve of the scheme without having all the circum- 
stances of the release before it : In re E. A, B. [1901] (2) and In re 
Pilling [1903] (3). Whether or no a scheme should go through is a 
very different question from the question here, as the Court has 
control over a scheme. 

Where there is a scheme of arrangement under section 23, the Court 
exercises care to see that all precautions have been taken, and examines 
into details. It has a discretion, and it will consider not only the in- 
terests of the bankrupt and the creditors, but the public and commer- 
cial morality also : Bankruptcy Act, 1890, s. 3 ; In re Burr, Ex parte 
Board of Trade [1892] (4), and In re Beer, Ex parte Beer [1903] (5). 

There was here no arrangement, or promise to pay in future. 
The creditors simply consented to forego their claims. The releases 
were under seal, but there was no consideration. The debts have 
not been paid in full within section 35 (1). That means payment 
in cash. An analogous question has arisen under section 25 of the 
Companies Act, 1867, which required payment in cash for shares, 
and it was held that a plea of accord and satisfaction was not suffi- 
cient to bring the case within the section : Spargo's Case [1873] (6)- 

(2) 9 Manson, 105; [1902] 1 K B. 457 ; 71 L. J. K B. 356; 85 L. T. 773 ^ 

50 W. E. 229. 

(3) 10 Manson, 142; [1903] 2 K. B. 50 ; 72 L. J. K. B. 392 ; 88 L. T. 667 ; 

51 W. E. 465. 

(4) 9 Morr. 133 ; [4892] 2 a B. 467 ; 61 L. J. Q. B. 591 ; 66 L. T. 553. 

(o) 10 Manson, 136; [1903] 1 K. B. 628 ; 72 L. J. K. B. 366 ; 88 L. T. 334; 
51 W. E. 422. 

(6) L. E. 8 Ch. 407, 414 ; 42 L. J. Ch. 488, 492 ; 28 L. T. 163 ; 21 W. E. 306. 
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In In re Burnett, Ex parte Official Receiver [1894] (7), the debts 
were bought up for less than 2«. in the pound, and afterwards 
a friend of the bankrupt bought them at their full value and they 
were re-assigned to the bankrupt, and that was held not to be pay- 
ment in full. The consent of the creditors will not improve matters 
if there is not really payment in full : In re Hester, Ex parte Hester 
[1889] (8). If a transaction like this were allowed all the debts 
might be released except one, a sort of sacrificial debt, and then on 
payment of that the debtor would get his bankruptcy annulled* 
That will not do. Supersession can only be allowed on the statutory 
grounds : In re Gyll, Ex parte Board of 'Trade [1888] (9), and In re 
Painter, Ex paHe Painter [1895] (10) ; and one of those grounds is 
payment in full. Xhe judgment of Bigham, J., amounts to saying 
that a release is equivalent to payment in full ; but that, we submit^ 
cannot be so. 

This debtor's assets were not suflBcient to pay 10«. in the pounds 
so that if he had applied for his discharge it would, under section 8 
of the Bankruptcy Act, 1890, have been suspended for two years at 
least. He wanted to get back to business, and so applied to hia 
creditors to assist him in consideration of the good business which 
he had done with them before ; and they made this arrangement, 
which was, in effect, a composition for 2d. in the pound, without 
the sanction of the Court. Under section 85 (1) the " debts of the 
bankrupt" must be paid in full — that is, the debts ascertained at 
the time of the order of adjudication — ^not the provable debts only, 
but all the debts. At any rate it must mean all the debts which 
had been proved, although some of them had been expunged at the 
time of the application for annulment. The question is not one 
between a debtor and his creditors only. Adjudication changes a 
man's status. Under section 52 of the Municipal Corporations 
Act, 183o (5 & 6 "Will. 4, c. 76), a man who becomes bankrupt is 
disqualified for the oflBce of mayor or town councillor, but if he pays 
his debts in full he again becomes qualified for such a position* 
Composition was not payment in full within the meaning of that 

(7) 1 Manson, 90 ; 63 L. J. Q, B. 423. 

(8) 6 MoiT. 85 ; 22 Q. B. D. 632 ; 60 L. T. 943. 

(9) 6 Morr. 272 ; 58 L. J. Q. B. 8 ; 59 L. T. 778 ; 37 W. R. 164. 

(10) 1 Manson, 499; [1895] 1 Q. B. 85; 64 L. J. a B. 22 ; 71 L. T. 581 ; 
43 W. R. 144. 
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fiection : Harduick v. Brown [1873] (11). Section 86 of the 
Bankruptcy Act, 1883, is an indication of what was meant by pay- 
ment in full — that is, that which an ordinary person would take to 
be payment in cash. The debts which must be paid in full are all 
the debts in respect of wliich the debtor's status became changed. 
To free himself from the disability he must bring himself again 
within the category of paying persons. 

CaiTington, for the debtor : 

The decision of the Divisional Court was right. There was no 
suspicion of anything wrong in this case. The arrangement in In 
re Burnett, Ex parte Official Receiver (7) was a mere juggle. A 
•creditor can release part of his debt, and when the balance is paid 
4,here would be payment in full. If a friend of the bankrupt bond 
fide pays the debts there would be payment in full within the section. 
The creditors regarded this as a case of hard luck, and the releases 
were quite honest. The treatment which a debtor receives from his 
•creditors generally depends upon his behaviour. The Court has 
-always a discretion to refuse to annul the adjudication, even when 
the debts are paid in full, if it seems right to do so, having regard to 
the conduct of the debtor : In re Taylor, Ex parte Taylor [1901] (12) 
— but the OflBcial Receiver here has nothing against the debtor. 

The words " debtor " and ** bankrupt " are interchangeable : see 
sections 35 and 36 of the Act of 1883. The debts in section 35 (1) 
are the debts existing anterior to the time of payment in full — that 
is, all the debts left after the releases. The word is used loosely in 
the Act, but it must mean in this connection the debts which 
'Continue provable at the time of the application for discharge : In 
re E.A.B.(1S); Bankruptcy Act, 1883, ss. 37 and 168; Bank- 
ruptcy Act, 1890, s. 3, sub-s. 9 ; s. 8, sub-s. 2 (iv.) ; and Ex parte 
Detvdney [1809] (14). 

The Attorney 'Qenerai {Sir R. B. Finlay, K.C.), replied. 

Cur, adv, vult. 

(11) L. R. 8 C. P. 406, 413 ; 28 L. T. 502 ; 21 W. R. 639. 

(12) 8 Manson, 230; [1901] 1 K. B. 744; 70 L. J. K B. 531 ; 84 L. T. 426; 
49 W. R. 510. 

(13) [1902] 1 K. B. at pp. 465, 466 ; 71 L. J. K. B. at p. 360. 

(14) 15 Ves. 479 ; sub nom. Ex parte lioffey, 2 Rose, 245. 
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June 9. 

Vaughan Williams, L.J., read the following judgment : The 
bankrupt applied in the County Court for an annulment of his 
bankruptcy on the ground that all his debts which had not been 
released had been paid in full. The Registrar made the order for 
annulment. There was an appeal to the Divisional Court, and that 
Court (consisting of Mr. Justice Bigham and Mr. Justice Darling) 
affirmed the order of the Registrar. Nofc wifchout some hesitation, I 
have come to the conclusion that this appeal from the decision 
of the Divisional Court must be allowed. I cannot agree with Mr. 
Justice Bigham that the release of a debt is equivalent to or the 
same as payment in full, which by section 35 of the Bankruptcy Act, 
1883, is the condition precedent to the jurisdiction to annul — a 
condition which the bankrupt contends has happened in the present 
case. I have had more doubt as to whether Mr. Justice Darling was 
not right when he treated section 35 as dealing with debts which 
continued to be debts throughout the bankruptcy until they were paid 
— that is, extinguished by payment in full — and does not apply to 
those which have been put an end to by release. I agree with him 
that the language of the Act is inaccurate, and does not strictly 
describe what Parliament meant to say. The wording of section 86, 
which runs thus — ** For the purposes of this part of this Act any 
debt disputed by a debtor shall be considered as paid in full, if the 
debtor enters into a bond, in such sum and with such sureties as 
the Court approves, to pay the amount to be recovered in any pro- 
ceeding for the recovery of or concerning the debt, with costs, and 
any debt due to a creditor who cannot be found or cannot be 
identified shall be considered as paid in full if paid into Court " — 
rather supports the view of Mr. Justice Darling. Suppose the 
debtor alleges that he has paid all his debts, and disputes the right 
of a creditor, who has executed an unconditional release, to be paid 
anything ; and suppose thereupon the debtor enters into the neces- 
sary bond to pay the amount to be recovered in any proceeding for 
the recovery of or concerning the debt — it is not easy to see how 
the creditor suing could succeed, unless the issue raised was 
whether, at the commencement of the bankruptcy, the creditor had 
a provable debt. An issue as to whether the creditor at the moment 
of the application to annul, had a provable debt would, so far as I 
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can see, let in a replication by the debtor of a release. Moreover, it 
is not the debtor only who is aflfected by a released debt being 
regarded as continuing for the purpose of section 85 as capable of 
payment. If a debt has been in truth and in fact unconditionally 
released the proof ought to be expunged on the application of any 
creditor who, by reason of his proved debt, has a right to rank 
upon the debtor's estate. 

With regard to section 36, the only way out of the difficulty, in 
my opinion, would be to hold that, according to the true construc- 
tion of that section, a bankrupt cannot dispute a proved debt, but is 
bound by the admission of the proof by the trustee administering 
his estate, and to read the words in section 85 '* that the debts of 
the bankrupt are paid in full " as meaning that the proved debts 
are paid in full — that is to say, not the debts only of those still 
entitled to share in the distribution of the bankrupt's estate, but 
also all debts which, having been proved, have not been discharged 
by payment in full ; and on the whole I think this, and not the 
view of Mr. Justice Darling, is the right view. I believe, 
although I cannot find the case reported, I, when acting as Judge 
in bankruptcy, expressed my approval of this construction. The 
section is not very clear, but I think that in practice it has always 
been construed as meaning that the condition of annulment is 
payment in full of all debts which have been admitted to proof, unless 
the proof has been expunged on the ground that it never ought to 
have been admitted. 

In the present case, as appears by the report of the Official 
Receiver, the bankrupt personally obtained all the signatures to the 
deed of release, and at the same time obtained the consents of the 
creditors to the proofs being expunged, which consents, together 
with the executed deeds of release, were exhibited in the bankrupt's 
affidavit, but no application to expunge the proofs, or any of them, 
has been made, and the proofs remain on the file. But, if the 
construction which I am putting on the section is right, the decision 
of the Court would have been the same, even if the proofs of the 
released debts had been expunged and removed from the file. No 
one can doubt but that the words of the section will support this 
construction, although another construction may be possible, and 
to construe the section in the way contended for on behalf of the 
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bankrupt would undoubtedly open the door to arrangements with 
creditors under which the Court, in ignorance of the true facts, 
might in the exercise of its discretion (for a bankrupt paying all his 
debts in full can only obtain an order for annulment if the Court 
thinks fit, and not ex debitojustitue) order annulment of a bankruptcy, 
when the Court, if it had known the circumstances under which 
the rdeases were obtained, would have refused to annul. 

I have only to add that cases like In re E. A. B. (2) and In re 
Pilling (3), which for the purposes of schemes of arrangement under 
section 8 of the Bankruptcy Act, 1890, treat, for the purpose of the 
sanction of the Court to a scheme of arrangement, the '^ debts" as 
those debts of the debtor existing at the time of the application to 
the Court for its sanction to the scheme, to the exclusion of debts 
unconditionally released under circumstances which the Court 
considered did not preclude it from giving its sanction to the 
scheme, do not really afifect the question of construction of section 35 
of the Bankruptcy Act, 1883, at all. I think that the Court ought 
to read '' debts " in section 35 as meaning debts admitted to proof, 
because to hold "debts" to mean "provable debts " would make 
the payment in full by a bankrupt of debts for advances by relations 
and friends, who have not proved conditionally or otherwise, or in 
any way intervened in the bankruptcy, a condition precedent to the 
power of the Court to annul. 

BoMER, L.J. : I have come to the same conclusion, and I can 
state my reasons very shortly. In the first place, I cannot agree 
with Mr. Justice Bmham that a debt which has been voluntarily 
released by the creditor can be said to have been paid in full. In 
the second place, it is clear from the section that the word "debts" 
is a word referring to debts not existing as such at the date of the 
application for annulment ; and without considering to what debts 
previously owing the section is referring, I think that it must, at 
any rate, be meant to refer to and cover debts which have been 
proved, and rightly proved, in the bankruptcy. 

Stirling, L.J. : I am of the same opinion. I think that section 35 
of the Bankruptcy Act, 1883, must be read in connection with the 
other provisions of the Act. I refer particularly to those found in 
section 28, which has no doubt been repealed, but has been 
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re-enacted in section 8 of the Act of 1890, with modifications and 
extensions. Section 28 provided that the Court should refuse 
discharge in all cases where the bankrupt had committed any 
misdemeanour under that Act or the Debtors Act, 1869, or any 
amendment thereof ; and also should, on proof of any of the facts 
therein mentioned, either refuse the order, or suspend the operation 
of the order for a specified time, or grant an order of disAiarge 
subject to certain conditions. It follows from that, that in granting 
an order of discharge the Court exercises discretion. Under the 
present legislation the Court has to take into consideration, 
amongst other facts, that the bankrupt's assets are not of a value 
equal to 10a. in the pound on the amount of his unsecured liabilities. 
In the present case the bankrupt's debts amounted to 9,680Z., and 
the assets have been sufficient to pay a dividend of 2d. in the 
pound — a very serious fact which would have to be taken into 
consideration if the bankrupt were applying for an order of discharge. 
He is not applying for an order of discharge, but for an order of 
annulment under section 85, under which, if it is proved to the 
satisfaction of the Court that the debts of the bankrupt are paid 
in full, the Court may wipe out the bankruptcy altogether, and 
put the bankrupt in the same position as if there had been no 
adjudication. 

The question is whether such an order ought to be made in the 
present case; and the first point which has to be considered is 
whether the bankrupt has satisfied the condition prescribed by the 
Legislature — namely, whether he has proved to the satisfaction of 
the Court that his debts are paid in full. On that it has to be 
considered what are the debts meant ; and I agree with my brethren 
that the debts there referred to include at least all debts which have 
been actually and properly proved in the bankruptcy. The large 
mass of those debts have in this case been got rid of by means of 
releases from the creditors, given without any consideration. To 
test the case, let us suppose that it had been proved that the 
releases had been given in consideration of a payment of 6d. in the 
pound — would that be a payment in full? I cannot think that 
that is the meaning of the Act at all, and I respectfully difier from 
Mr. Justice Bigham, who appears to have been of that opinion. 
The language of the Act, interpreted according to its natural 
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meaning, appears to me to require a payment in full — a payment 
of money — something which in an action of law could under the 
old practice have been pleaded as a payment. If the releases had 
been given in consideration of a small payment, in my judgment 
they would not have satisfied the requirements of the Act, and still 
less could releases given without any consideration at all. 

I think, therefore, that the bankrupt has not satisfied the require- 
ments of the Act so as to be entitled to an order for annulment, 
but I desire to add that the jurisdiction which is conferred by 
section 35 is discretionary. The Act provides simply that the 
Court may, on the application of any person interested, by order 
annul the adjudication, and in my judgment, in the absence of 
some more special circumstances, it would not be a good exercise 
of discretion that an order for annulment should be made in a case 
in which, if the bankrupt were applying for an order of discharge, 
the order would not be granted. 

For these reasons I think that the order which has been made 
cannot be supported, and that this appeal ought to be allowed. 

Appeal allowed. 

Solicitors : Solicitor to the Board of Trade^ for the Ofl&cial 
Receiver ; 
Vincent dt Vincent, agents for North dt Sons, Leeds, 
for the Debtor. 
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DAVIS V. PETRIE. 

1905, June 7, 8. Lord Alvbrstonb, CJ., Kennedy and 
Ridley, JJ. 

Bankrtipicy — Deed of Assiffnmtnt — Payment of Debt to Trustee under Deed — 
Notice of Act of Bankruptcy — Receiving Ordtr within Three Mtmths of 
Executiim of Deed — Rrlation Back of Title of Trustee in Bankruptcy — Bank- 
rujytcy Act, 1883, m. 43 and 49. 

A deed of assignment for the benefit of creditors is void as from the date 
of its execution where within three months thereafter a receiving order is 
made against the grantor. Therefore a payment to the trustee under the 
deed is not in these circumstances a protected transaction where the person 
making the payment has done so with full knowledge. 

This was an appeal by the plaintiff from a decision of the Judge 
of the Brompton County Court. 

The plaintiff who was the trustee in bankruptcy of one Watson, 
a builder, sued the defendant, Mrs. Petrie, for the sum of 21/. for 
work done for her by the bankrupt. 

It appeared that on 5 June, 1908, Watson executed a deed of 
assignment for the benefit of his creditors, one Afford being 
appointed trustee thereunder. On 6 June, 1903, Afford wrote to 
the defendant stating the fact that he had been appointed trustee 
under the deed executed by Watson for the benefit of creditors, and 
requesting her to pay to him the amount of her debt to Watson 
— 21J. In consequence of this letter, the defendant paid Afford the 
21i. by cheque. 

A petition in bankruptcy having been presented against Watson 
alleging the execution of the deed of 5 June, 1908, as an act of 
bankruptcy, a rescinding order was made against him on 20 August, 
1908, and thereupon he was adjudicated bankrupt. 

The trustee in bankruptcy, the present plaintiff, having been 
unable to obtain from Afford the 212. paid to him by the defendant, 
now sued the defendant for the same. By her defence she pleaded 
the payment to Afford, and the question was whether that payment 
discharged her from the debt in view of the fact that the deed of 
6 June, 1908, was rendered void by the bankruptcy supervening 
within three months. 

The County Court Judge gave judgment for the defendant. He 
expressed the view that, while the literal conbtruction of section 48. 
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of the Bankruptcy Act, 1888, was in favour of the plaintiff, the 
argument ah inconrenienti appeared to be strongly against him ; and 
he considered that the nullity of the deed, consequent on the bank- 
ruptcy within the three months mentioned in section 43, must be 
impliedly qualified so as to except from its operation acts ritefacta^ 
like the payment by the defendant to Afford, although this was 
open to the objection that it was practically reading words into 
the section. 

The plaintiff appealed. 

S. R. Earle, for the plaintiff: 

It is clear that the execution of the deed of 5 June was an act 
of bankruptcy ; the defendant had notice of it, as Afford's letter 
expressly told her; bankruptcy ensued within the three months 
mentioned in section 43 of the Bankruptcy Act, 1883 ; and the 
result is that under that section the plaintiff's title as trustee relates 
back to the execution of the deed, which for all purposes of the 
bankruptcy became void, and all subsequent dealings with the 
debtor's property must be treated as if the bankruptcy had taken 
place at the moment when the act of bankruptcy was committed — 
see per Lord Esher, M.E., in In re Pollitt, Ex parte Minor [1893] (1) ; 
see also per Vaughan Williams, J., in In re Mardon [1895] (2). 
Words cannot be read into the section so as to avoid its purpose — 
see per Fry, L. J., in In re Burdett, Ex parte Byrne [1888] (3), where 
be said that '' clauses in statutes avoiding transactions or instru- 
ments are to be interpreted with reference to the purpose for which 
they are inserted." Reading section 43 in the light of its purpose, 
the plaintiff is entitled to recover from the defendant the sum 
sued for. 

[Stein V. Pope [1902] (4), was also cited.] 

(1) 10 Morr. 35 ; [1893] 1 Q. B. 455, 457 ; 62 L. J. Q. B. 236, 238 ; 68 L. T. 
366; 41 W.B. 276. 

(2) 2 Manson, 511 ; [1896] 1 Q. B. 140, 144; 65 L. J. Q, B. Ill, 113; 73 
L. T. 480; 44 W. R. 111. 

(3) 5 Morr. 32; 20 Q. B. 310; 57 L. J. Q. B. 263. 264; 58L. T. 708; 36 
W. R. 345. 

(4) 9 Manson, 125; [1902] 1 K. B. 595; 71 L. J. K. B. 322; 86 L. T. 283; 
50 W. R. 374. 

17 2 
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Frank MeUor {Giveen with him) for the defendant : 

Unless and until a deed of assignment for the benefit of creditors 
is upset it is valid ; it is not void, but is merely voidable. That 
appears to have been the view taken by Bomer, L.J., in Stein v. 
Pope (4). That being so acts rightly and bond fide done under it — 
such as the payment to Afford in this case— are protected under 
section 49 of the Bankruptcy Act, 1888, and the defendant cannot 
be called upon to pay the debt over ajj^ain. Under the deed Afford 
could have sued the defendant for the debt, and the defendant could 
have had no answer. 

Lord Alverstonb, G.J., after dealing with a point not material 
to this report, continued : The County Court Judge says in terms 
that the language of section 48 of the Bankruptcy Act, 1888, is 
against the view he has taken, and it is plain that its literal con- 
struction is in favour of the plaintiff. None of the authorities 
referred to by the County Court Judge in his judgment seem to me 
to support the view he has taken that a payment, such as this, 
made with notice is protected. We were pressed by counsel for the 
defendant to say that if the trustee under the deed of assignment 
bad brought an action against the defendant for the 21Z., there 
could have been no defence. I cannot understand that argument ; 
at most the trustee under that deed was an assignee, with all the 
equities of an assignee, under a title which, ex hypothesis would come 
to an end if an act of bankruptcy took place on which a receiving 
order should be made. Moreover, the deed was itself an act of 
bankruptcy. How, then, can it be suggested that in such circum- 
stances there could be no answer to an action against a person with 
notice of that fact I fail to understand. Taking sections 43 and 49 
of the Bankruptcy Act, 1888, together, there would practically be 
no necessity for section 49 if the view pressed upon us by the 
defendant's counsel were right. He contended that payment to 
the trustee under the deed was a protected transaction. I would 
point out that at any rate payments to the bankrupt are not pro- 
tected if the person making the payment has, when he pays, notice 
of any act of bankruptcy ; and I cannot see any principle upon 
which it can be suggested that payment with notice to an assignee 
of the bankrupt can be in any better position. There are cases in 
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which it has been held that if a person is bound by a previous con- 
tract to do something — as, for example, to hand over chattels — he 
must fulfil his obligation ; such a transaction would be protected. 
That, however, has no application to such a case as this, where, 
with full knowledge of the act of bankruptcy, the defendant has 
thought fit to pay the trustee under the deed. The appeal must 
therefore be allowed. 

Kennedy, J. : I am of the same opinion. It is curious that there 
is no decision on the point. The facts in this case are these : A 
person takes a deed of assignment for the benefit of creditors, which 
in itself is an act of bankruptcy on which the assignor may be 
adjudged a bankrupt ; and then the trustee under the deed writes 
to a debtor and says, " you owe money to A.6. who has just com- 
mitted an act of bankruptcy ; please pay me, whose title spriilgs out 
of the act of bankruptcy, the money you owe him." It is suggested 
that, although there was no antecedent contract between those two 
persons, yet that the person owing the money would be bound to 
pay it to the trustee under the deed, and that, although both knew 
that what had been done was an act of bankruptcy, nevertheless 
the payment so made would not be void by section 43 of the Bank- 
ruptcy Act. If such a payment is protected^ the protective section 
— section 49 — as to payments without notice would appear to be 
unnecessary. A distinction has been sought to be drawn between 
a payment to the trustee under the deed and a payment to the 
bankrupt himself, but I do not think it is sufficient. 

Ridley, J. : I agree, and have nothing to add. 

Afpeai cMotved. 

Solicitors : Braby dt Mdcdonald, for the Plaintiff. 

Gerald ct Arthur Marshall, for the Defendant. 
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SHEFFIELD CORPORATION v. BARCLAY AND 

OTHERS (1). 

1904, December 1, 2, 8. 1905, Jtdy 3. H. L. 

Company — Transfer of Corporation Stock — Forged Deed of Tranaftr — Innocent 
Tra naferee — RegUtration — Implied In dem n ity, 

Wlien a person is requested to discharge a statutory duty by and for the 
benefit of another, a contract is implied on the part of the latter to indem- 
nify the former from the consequences of his act. 

Thus, where a corporation registers a transfer of its stock, apparently 
valid but in reality forged, and the corporation' has been compelled to m.ake 
good tlie loss to the true owner of the stock, it is entitled to recover the loss 
sustained from the person at whose request the forged transfer was registered. 

Decision of the Court of Appeal (2) reversed, and that of Lord Alver- 
8T0NE, C.J. (3), restored. 

Decision of LiwdlEY, J., in Anglo- American Telegraph Co» v. Spurling (4) 
oveiTuled. 

This was an appeal from a judgment of the Court of Appeal 
(Vaughan Williamb, Homer and Stirling, L.JJ.) which reversed a 
judgment of Lord Alverstone, C.J. 

The question was whether the corporation or the respondents were 
to bear the loss sustained in consequence of the registration by 
the corporation at the instance of the respondents of a forged 
transfer of corporation stock. On the discovery of the forgery 
the appellants were obliged to make good the loss to the person 
whose name had been forged, and sought to recover the amount 
from the respondents. The facts appear in the judgments. 

Danckiverts, K.G., and Eldon Bankes, K.C, {H. T. Wadily 
with them), for the appellants : 

The respondents, by sending to the corporation a transfer, 
regular and genuine on the face of it, which they required the 
appellants to register, sending therewith a certificate of title, 
bound themselves to indemnify the appellants. This request was 

(1) Coram, The Lord Chancellor (Earl of Halsbury), Lord Davey, and 
Lord Eobertson. 

(2) 11 Manson, 321 ; [1903] 2 K. B. 580 ; 72 L. J. K. B. 777 ; 89 L T. 227 ; 
32 W. R. 54 ; 1 L. G. R. 794 ; 9 Com. Cas. 53 ; 68 J. P. 17. 

(3) [1903] 1 K. B. 1 ; 72 L. J. K B. 8 ; 87 L. T. 479 ; 51 W. B. 204 ; 8 Com. 
Cas. 49. 

(4) 5 Q. B. D. 188; 49 L. J. Q. B. 392 ; 42 L. T. 37 ; 20 W. E. 290; 44 J. P. 280. 
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an assertion by the respondents of ownership, and they must be 
held liable for the consequences of the untruth of that assertion. 
The function of the corporation was only ministerial, and all they 
did was to obey, as they were bound, the statute. There was no 
obligation on the appellants to know the signatures to transfers 
handed to them. Even bankers are only bound to recognise the 
handwriting of their own customers. The law is stated by Tindal, 
G.J., to be generally that where a man does an act at the request 
or by the direction of another he is entitled from the latter to an 
indemnity from the consequences: Toplis v. Grane [1839] (5). 
This principle was applied in the early case of Fletcher v. Harcot 
(20 Jac. 1) (6), where a man was unlawfully imprisoned and the 
person who detained him was held entitled to be indemnified by 
the person on whose instructions he had acted. This was followed 
in Humphrys v. Pratt [1831] (7), a case of a sheriff wrongfully 
seizing goods — so in Betts v. Gibbins [1834] (8). There must, of 
course, be a duty to do the act for which indemnity is claimed, and 
a request by the other party, involving a representation of fact 
expressed or implied : Richardson v. Williamson [1871] (9), and 
Firbank v. Humphreys [1886] (10). The case nearest the present, 
and virtually identical with it, was Sinun v. Anglo-American Tele- 
graph Co.; Anglo- Ameiican Co. v. Spurling [1879] (4). As here, 
the directors registered a transfer, and were held not bound to 
enquire into the genuineness of the signatures or estopped subse^ 
quently from denying the validity of the instrument. That case 
was expressly approved by Lord Field in this House in Ballcis 
Consolidated Co. v. Tomlcinson [1893] (11). In that case, as in 
Starkey v. Bank of England [1903] (12), the principle of estoppel 
against the denial of representations made was enforced. There 
was negligent, though innocent, misrepresentation on the part of 

(5) Bing. (N. C.) 636 ; 7 Scott, 620 ; 2 Arn. 110 ; 9 L. J. C. P. 180. 

(6) Hutton, 55. 

(7) 2 Dow & 01. 288 ; 5 BHgh (n.s.) 154. 

(8) 2 Ad. & E. 57; 4 N. & M. 64; 4 L. J. K B. 1. 

(9) L. R. 6 Q. B. 276 ; 40 L. J. Q. B. 145. 

(10) 18 Q. B. D. 54 ; 56 L. J. Q. B. 57 ; 56 L. T. 36; 35 W. R. 92. 

(11) [1893] A. C. 396; 63 L. J. a B. 134; 69 L. T. 598; 42 W. R. 204; 
1 R. 178. 

(12) [1903] A. C. .114; 72 L. J. Ch. 402; 88 L. T. 241; 51 W. R. 513; 8 
Com. Cas. 142. 
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the respondents within the words of Bowen, L.J., in Low v. 
Bouveiie [1891] (13). The responsibility for the genuineness of 
the transfer here lay with the respondents who presented it, and 
this circumstance distinguishes the present case from Collins v. 
Evans [1844] (14), and Chillers v. WooUr [1860] (15). 

Haldane, K.C., and Radclife, K.C., for the respondents : 

This is not a case of one person's acting on the representations 
of another, and does not fall within the principle of Collen v. 
Wiight [1857] (16). The respondents made no representation or 
warranty, express or implied. In general, as stated in Birmingham 
and District Land Co. v. London and North-Western Railway 
[1888] (17), a claim to indemnity must be based on contract or 
implied contract, of which there is here no trace (see per Bowbn, 
L.J.)« The means of knowledge here lay exclusively with the 
appellants, who were bound to keep a register under the statute for 
the benefit not only of themselves, but also of all who might be 
affected. Collins v. Evans (14) and Childers v. Wooler (15) show 
there can be no liability where the plaintiff has equal means with 
the defendant of ascertaining the truth. The very purpose of the 
register is to enable buyers to act with safety on certificates as 
indisputable documents of title (see per Blackburn, J., in In re 
Bahia v. San Francisco Railway [1868] (18), and Hart Vi Frontino 
and Bolivia South American Gold Mining Co. [1870] (19). The 
appellants, therefore, are estopped from denying the validity of the 
transfer within the principles of Balkis Consolidated Co. v. 
Tomkinsou (11). Starkey v. Bank of England (12) and Low v. 
Bouverie (13) do not help the appellants, for this is not a case of 
trustee or of principal and agent; and, if they are right, there 
would be no end to the liability of a trustee if a forged transfer 
were registered. 

(13) [18911 3 Ch, 82 ; 60 L. J. Ch. 594; 65 L. T. 533 ; 40 W. R. 50. 

(14) 5 a B. 820 ; 1 Dav. & M. 72 ; 13 L. J. Q. B. 180 ; 8 Jur. 345. 

(15) 2 E. & E. 287; 29 L. J. Q. B. 129; 2 L. T. 49; 8 W. K. 321 ; 6 Jur. 
(N.8.) 444. • 

(16; 8 E. & B. 647 ; 27 L. J. Q. B. 215 ; 6 W. R. 123 ; 4 Jur. (n.s.) 357. 

(17) 34 Ch. D. 261 ; 56 L. J. Ch. 956; 55 L. T. 699; 35 W. R. 173. 

(18) L. R. 3 Q. B, 584 ; 9 B. & S. 844 ; 37 L. J. Q. B. 176 ; 18 L. T. 467 ; 
16 W. R. 862. 

(19) L. R. 5 Ex. Ill ; 39 L. J. Ex. 93 ; 22 L. T. 30. 
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[They also referred to In re Ottos Kopje Diamond Mine» 
[1893] (20), and Dixon v. Kennaway dt Co. [1900] (21),] 

Eldon Bankes, K,C., in reply : 

It is not denied that it is the corporation's duty to keep a correct 
register, and they have discharged that duty hy paying Honnywill. 
But a forged transfer is a nullity, and imposes no duty to give 
e£fect to it. 

The House took time for consideration. 

July 3. 

The Lord Chancellor (Earl of Halsbury): In this case two 
persons, Timbrell and Honnywill, were joint owners of corporation 
stock created under a local Act of Parliament. 

Timbrell, in fraud of Honnywill, forged a transfer of the stock, 
and borrowed money on the security of the stock which the transfer 
was supposed to have transferred. 

A bank which lent the money sent the transfer to the proper 
officer of the corporation, and demanded, as they were entitled to 
do, if the transfer was a genuine one, that they should be registered 
as holders of the stock. The corporation acted upon their demand ; 
they transferred the stock into the names of the bank, and the 
bank in ordinary course transferred it to holders for value. The 
corporation also in ordinary course issued certificates, and the 
holders of these certificates were able to establish their title against 
the corporation, who were estopped from denying that those whom 
they had registered were the stockholders entitled. 

Honnywill, after the death of Timbrell, discovered the forgery 
that had been committed, and compelled the corporation to restore 
the stock, and the question in the cause is, whether the corporation 
has any remedy against the bank who caused them to act upon & 
forged transfer, and so render themselves liable to the considerable 
loss which they have sustained. 

Now, apart from any decision upon the question (it being taken 

(20) [1893] 1 Ch. 618; 62 L. J. Oh. 166 ; 68 L. T. 138; 41 W. R. 258 ; 2 B. 
257. 

(21) 7 Maii8on, 446; [1900] 1 Ch. 833; 69 L. J. Ch. 501 ; 82 L. T. 527. 
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for granted that all the parties were honest), I should have thought 
that the bank were clearly liable. They have a private bargain 
with a customer. Upon his assurance they take a document from 
him as a security for a loan, which they assume to be genuine. I 
-do not suggest there was any negligence — perhaps business could 
not go on if people were suspecting forgery in every transaction — 
but their position was obviously very different from that of the 
•corporation. The corporation is simply ministerial in registering 
•a valid transfer and issuing fresh certificates. They cannot refuse 
to register, and though for their own sake they will not and ought 
not to register or to issue certificates to a person who is not really 
the holder of the stock, yet they have no machinery, and they 
•cannot enquire into the transaction out of which the transfer 
Arises. The bank, on the other hand, is at liberty to lend their 
money or not. They can make any amount of enquiries they 
like. If they find that an intended borrower has a co-trustee, they 
may ask him or the co-trustee himself, whether the co-trustee is a 
party to the loan, and a simple question to the co-trustee would 
have prevented the fraud. They take the risk of the transaction 
And lend the money. The security given happens to be in a form 
that requires registration to make it available, and the bank 
^'demand,'* as, if genuine transfers are bought, they are entitled 
to do, that the stock shall be registered in their name or that of 
their nominees, and are also entitled to have fresh certificates 
issued to themselves or nominees. This was done, and the 
corporation by acting on this ** demand *' have incurred a 
considerable loss. 

As I have said, if it were res Integra I should think the bank 
were liable ; but I do not think it is res Integra, but is covered by 
authority. 

In Dugdale v. Lovering [1875] (22), Mr. Cave, arguing for the 
plaintiff, put the proposition thus : ** It is a general principle of 
law when an act is done by one person at the request of another, 
which act is not in itself manifestly tortious to the knowledge of 
the person doing it, and such act turns out to be injurious to the 
rights of a third party, the person doing it is entitled to an 
indemnity from him who requested that it should be done.'* This, 

(22) L. 10 C. P. 196; 14 L. J. 0. P. 197; 32 L. T. 155; 23 W. R. 391. 
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though only the argument of counsel, was adopted and acted upon 
by the Court, and I believe it accurately expresses the law. 
Qualifications have been constantly introduced into the discussion 
which I think have led to some confusion ; they are not really 
•qualifications of the principle here enunciated at all, but the 
expression of principles which would render the application of the 
principle in question erroneous. One is that there is no right of 
•contribution between tortfeasors, and the other is to distinguish the 
right insisted upon from the ordinary remedy in damages against 
A person who has caused injury. by international falsehood. Neither 
of these questions has any relation to what is here in debate. The 
principle insisted upon by Mr. Cave in his argument, quoted above, 
has been undoubtedly sanctioned as part of the law by several 
old decisions, and I think the principle as enunciated is well 
ostablished. 

With respect to the case of the sheriff quoted in the Court of 
Appeal I think it has been overlooked that the sheriff was executing 
a genuine writ, and the information he received was given to him 
to aid him in the execution of the office which by law he was 
bound to execute, and the information (for it was no more) was 
given to him in good faith ; but can any one suppose that if any 
one brought a forged writ, and called upon the sheriff to execute 
it, such person would not be liable to indemnify the sheriff? I 
cannot think there would be any doubt on that subject ; but the 
genuineness or otherwise of the document that the corporation 
were called upon to give effect to made the whole difference, and 
I think both upon principle and authority the corporation are 
entitled to recovery and I move your Lordships accordingly. 

Lord Davby: The appellants are suing the respondents upon 
An implied contract to indemnify them against the liability wliich 
has been incurred by them in these circumstances : On 11 April, 
1893, the respondents, Barclay & Co., Limited, forwarded to the 
appellants a transfer of Sheffield Corporation Stock purporting to 
be executed by two persons named Tiiiibrell and Honnywill, who 
were the registered holders of the stock, in favour of the respondent 
Barclay, with a request to the appellants to register the name of 
the last-named respondent, and forward new certificates in due 
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course. The appellants acted upon this request^ and granted a 
new certificate to the respondent Barclay, who afterwards trans- 
ferred the stock for value to third parties. The names of Barclay's 
transferees were registered in due course, and it is admitted that 
they obtained a good title against the appellants* All parties 
believed that the signatures to the transfer from Timbrell and 
Honnywill were genuine but in fact HonnywiH's signature had 
been forged by Timbrell. It was not, however, until 18&9, after 
Timbreirs death, that Honnywill discovered the fraud, and he 
thereupon brought an action against the present appellants for 
rectification of the register and other relief, and recovered judg- 
ment against the appellants under which they have incurred a 
large liability. 

On these facts the Lord Chief Justice, who tried the action, has 
held that the appellants are entitled to be indemnified by the 
respondents against the liability they have incurred ; but his 
judgment has been reversed by the Court of Appeal. Before 
referring to the numerous authorities which have been cited, I will 
first state the grounds upon which I have come to the conclusion 
that the Lord Chief Jistice was right and his judgment should 
be restored. 

Not much turns upon the particular provisions in the corporation's 
private Act of 1888 as to the transfer of their debenture-stock, or the 
keeping of the register, or the issue of certificates of title. They for 
the most part follow the lines of the similar provisions in the Com- 
panies Clauses Act. I tidnk that the appellants have a statutory 
duty to register all valid transfers, and on the demand of the 
transferee to issue to him a fresh certificate of^itle to the stock 
comprised therein. But, of course, it is a breach of their duty and 
a wrong to the existing holders of stock for tlie appellants to remove 
their names and register the stock in the name of the supposed 
transferee if the latter has, in fact, no title to require the appellants 
to do so. And it makes no di£ference that the appellants were not 
aware of the invalidity of the transfer or could not with reasonable 
diligence have discovered it. I am further of opinion that where a 
person invested with a statutory or common law duty of a minis- 
terial character is called upon to exercise that duty on the request, 
direction or demand of another (it does not seem to me to matter 
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which word you use), and without any default on his own part, in a 
manner which is apparently legal, but is, in fact, illegal and a 
breach of the duty, and thereby incurs liability to third parties, 
there is implied by law a contract by the person making the request 
to keep indemnified the person having the duty against any liability 
which may result from such exercise of the supposed duty. And it 
makes no difference that the person making the request is not 
aware of the invalidity in his title to make the request. 

I think that this is the broad principle to be deduced from such 
cases as Humphry^ v. Pratt (7), Beits v. Gihbins (8), Toplis v. 
Grane (5), and the other cases which have been cited. In Hum- 
phrys V. Pratt (7), the reasons for the judgment in this House are 
unfortunately not stated in the report, but in commenting on that 
case in Collins v. Evans (14), Chief Justice Tindal says: "The 
declaration states that the judgment creditor pointed out the goods 
and required the sheriff to take them. He made the sheriff his 
mandatory or agent for the purpose of taking the goods, and if 
the sheriff, acting innocently in obedience to that command, 
commits a trespass, there is no doubt, but he as any other 
individual in that position, whether sheriff or not, may recover 
over against his master or principal the damages he has been 
obliged to pay in consequence of obeying such directions." In 
Toplis v. Grane (5) the same Judge, after referring to the evidence 
in the case, says, ^* we think this evidence brings the case before us 
within the principle laid down by the Court of Queen's Bench in 
Betts v. Gib})ons (8) that where an act has been done by the 
plaintiff under the express directions of the defendant which 
occasions an injury to third parties, yet, if such act is not 
apparently illegal in itself but is done honestly and bond fide in 
compliance with the defendant's directions, he shall be bound to 
indemnify the plaintiff against the consequences thereof." In Collins 
V. Evans (14), on the other hand, the sheriff was entrusted with the 
execution of a writ of ca. sa. against one John Wright, and the 
defendant pointed out to him a person of the same name as the 
person liable, and the sheriff acted on the representation and 
incurred liability. It was held that the defendant was not liable 
to indemnify the sheriff because he had merely made an innocent 
representation to the sheriff, but had not required the sheriff to act 
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upon such representation, and had left him to his own discretion, 
whether he would act upon it or not. 

It has been said that the principle of these decisions only applied 
to cases between principal and agent and employer and employee,, 
and the language of Chief Justice Tindal, in his comment on 
Humjihrys v. Pratt (7), gives some colour to that suggestion. I am 
not, however, of that opinion ; and the contrary was decided in 
Dugdale v. Lovering (22). It may be that the language of Chief 
Justice Tindal was not so felicitous as it usually was ; but his meaning 
is plain, that the liability to indemnify the sheriff arose from his 
having acted in supposed execution of his duty at the request and 
by the direction of the creditor. In some cases it is a question of 
fact whether the circumstances are such as to raise the implication 
of a contract for indemnity, but in cases like the one now before your 
Lordships, when a person is requested to exercise a statutory duty 
for the benefit of the person making the request, I think that tha 
contract ought to be implied. It matters not to the corporation 
whether A or B is the holder of stock, but to the purchaser who 
has paid his purchase money, or the banker who has lent money on 
the security of the stock it is of vital interest. The Court of Appeal 
distinguished the sheriff's cases on the ground that the request was 
to execute his duty in a particular manner. In the cases in question 
that was so. But I think the argument haret in cortice, and is 
neither logical nor maintainable. It is difficult to imagine a case 
where a person should innocently request the sheriff to execute a writ 
which, though apparently regular, is in fact fictitious or invalid. If 
such a case be possible, it would come within the exact words of 
Chief Justice Tindal, and I entertain no doubt that the person pre- 
senting the writ would be held liable to indemnify the sheriff. It 
does not seem to matter at what stage of the transaction the 
request to do an act which turns out to be outside the officer's duty 
is made. In the present case, as pointed out by counsel, the appel- 
lants ran no real risk until they issued the new certificate on the 
demand of the respondents. 

The judgment of the learned Judges in the Court of Anpeal seems 
to be based mainly on three grounds — first, the decision of Lord 
LiNDLBY (then Mr. Justice Lindley) in Anglo-American Telegraph 
Co. V. SpurWig (4) ; secondly, that there was no consideration for 
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the alleged contract of indemnity ; thirdly, that the contract (if any) 
to be implied from the circumstances was a warranty of their title 
by the transferees and not a contract of indemnity. 

The cases of Sivim v. Anglo-American Telegraph Co, and Anglo- 
Ameiican Telegraph Co. v. Spurling (4) were an action and cross- 
action which arose out of a forged transfer of some of the company's- 
stock, and were heard together. 

The first action was by the persons claiming under the forged 
transfer against the company for damages for wrongful removal of 
their names from the register on discovery of the fraud, and the^ 
cross-action was by the company against the persons who had 
brought in the forged transfer for registration for an indemnity.. 
The learned Judge decided the first action in favour of the plaintiffs. 
He also decided the cross-action against the company. With 
regard to the transferor, he said: "Supposing that he knows- 
nothing wrong about it, are the company entitled to say to him, 
* We assume from the fact that you bring this transfer to us that it 
is a genuine document ? ' I apprehend that they are not entitled 
to say so to him. They are only entitled to say to him, *We 
assume that you come honestly to us and that you do not know 
that anything is amiss with regard to the transaction.' " The 
learned Judge then stated his views as to the duties of the company 
as follows : " It appears to me that a duty is thrown on the company 
to look to their own register which involves, of course, the looking 
after transfers of stock or shares standing in the names of persons, 
on the register, and that duty the company owe to those who come 
with transfers, and I do not see any corresponding or conflicting 
duty on the part of the person who brings the transfer, except, of 
course, that of bringing what he believes to be an honest document.. 
I tliink the true view is this, that there being no negligence on the 
score of want of care on either side, but there being a duty on the 
part of the company to keep the register correct and themselves ta 
look after the transfers between innocent parties, the loss must fall 
on the company." There was an appeal in both cases, and the 
decision in the first action was reversed ; but counsel for the 
telegraph company did not proceed with the appeal in the cross- 
action, because if they succeeded in the first appeal the telegraph 
company had not suffered any damage. 
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I am of opinion that the case of Anglo- American Telegraph Co. 
V. Spurting (4) (see per Lord Bhamwbll, ad Jin.) was also wrongly 
decided by Mr. Justice Lindley, and I respectfully dissent from 
both the propositions laid down by him and adopted by the Court 
of Appeal in the present case. I dissent from the proposition that 
a person who brings a transfer to the registering authority and 
requests him to register it makes no representation that it is a 
genuine document, and I am disposed to think (though it is not 
necessary to decide it in the present case) that he not only affirms 
it is genuine but warrants that it is so. I think that this is the 
result of the decision in Oliver v. Bank of England [1902] (23) 
affirmed in this House under the name of Starkey v. Bank of 
England (12). It may be argued with some force that for this 
purpose no solid distinction can be made between the power of 
attorney through which the transfer of Consols is effected and the 
deed of transfer in the present case. Each of these instruments, it 
may be said, is put forward as evidence of the authority with which 
the person making the application professes to be clothed to request 
the removal of the stoi^kholder's name and the substitution of 
another name in his place. But, however this may be, it is 
enough for the decision of this appeal to say that the deed of 
transfer was put forward as a genuine document, and the appellants 
were invited to act upon it as such. 

I am also of opinion that the authoriLy keeping a stock register 
has no duty of keeping the register correct which they owe to those 
who come with transfers. Their only duty (if that be the proper 
expression) is one which they owe to the Ftockholders who are on 
the register. This point was decided by all the learned Judges 
who took part in the decision of the first case of Simm v. Anglo- 
American Telegraph Co, (4). I will content myself with quoting the 
language of Lord Justice Cotton : " The duty of the company is not 
to accept a forged transfer, and no daty to make inquiries exists 
towards the person bringing the transfer. It is merely £^n obligation 
upon the company to take care that they do not get into difficulties 
in consequence of their accepting a forged transfer, and it may be 
said to be an obligation towards the stockholder not to take the 

(23) [1902] 1 Ch. 610; 71 L. J. Ch. 388; 86 L. T. 248; 50 W. R. 340; 7 
€om. Cas. 89. 
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stock out of his name unless he has executed a transfer, but it is 
only a duty in this sense, that unless the company act upon a 
genuine transfer they may be liable to the real stockholder." True 
it is that the appellants, following what is now the usual practice, 
gave notice of the transfer which had been brought in to the 
persons' names as transferors, but they had no duty to do so, and 
it was done merely for their own protection. Experience in these 
cases shows, however, that it is a very poor protection. 

Lord Justice Stirling held that the mere performance of a duty 
imposed by law upon any one holding a definite legal position does 
not constitute a consideration sufficient to support a promise to him 
by the person to whom the duty is owed. But, with great respect 
to that very careful Judge, he overlooked that this very point was 
involved in the decision of the case of Oliver v. Bank of England (23). 
Lord Justice Vauqhan Williams quoted and commented upon the 
passage from the judgment of Mr. Justice Willes in Collen v. 
Weight (16), where he says: "The fact of entering into the trans- 
action with the professed agent as such is good consideration for 
the promise." And it did not occur either to the learned counsel 
who argued the case with great pertinacity, or to any of the learned 
Judges in the Court of Appeal, or the noble Lords in this House, 
to question that the acting by the Bank of England on the demand 
of the supposed attorney was not a good consideration for the 
promise by him to warrant the genuineness of the power which 
they held to be established. 

Lastly, it was said by Lord Justice Romer that this is not an 
action on a warranty, and that a warranty and a contract of 
indemnity are distinct, one important difference being the period 
from which the Statute of Limitations would run. That, of course, 
is so, and the appellants admit that if they were suing on the 
warranty their action would be out of time. But I can see no legal 
reason why, in circumstances like those of the present case, it 
should not be held, if necessary, that the true contract to be 
implied from those circumstances is not only a warranty of the 
title but also an agreement to keep the person in the position of 
the appellants indemnified against any loss resulting to them from 
the transaction. And I think that justice requires we should so 
hold. I agree with the Lord Chief Justice that, as between these 

M. — VOL. XII, 18 
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two innocent parties, the loss should be borne by the respondents, 
who caused the appellants to act upon an instrument which turned 
out to be invalid. 

I am therefore of opinion that the appeal should be allowed and 
the judgment of the Lord Chibf Justice restored, with costs here 
and below. 

Lord Robertson concurred. 

Appeal allowed. 

Solicitors \ R. F. dk C. L. Smith, agents for If. Sayer, Town 
Clerk, SheflSeld, for the Appellants ; 
Maples y Teesdale dk Co., for the Respondents. 



NASH V. CALTHORPE. 

1905, May 4, 6, 6, 8 ; June 6. CA. Vauqhan Williams, Rombr, 
AND Stirling, L.J J. 

ComjHiny — Prospfctus — Material Co7itract — Omission to Disclose — Inducement to 
Take Shares — Oniis of Proof — Liability of Directors — Companies Act, 1867, 
s. 38. 

In an action against directors of a company for breach of tbe statutory 
obligations imposed by section 38 of the Companies Act, 1867, to disclose 
in the prospectus paiiicularH of contracts, the plaintiff must satisfy the 
Court that he has been damaged by the omission to disclose. The mere 
fact that a material contract has not been disclosed raises no presumption 
of law that the plaintiff was induced to take his shares by the omission, or 
would not have taken them if the contract had been disclosed. In order 
that the plaintiff may succeed the Court must be satisfied that if the 
omitted contract had been disclosed the plaintiff would not have applied for 
the shares. 

Per Romer, L.J. — The plaintiff in such a case must show that if the 
contract had been disclosed he might not have applied for the shares. It is 
not necessary for him to prove that he certainly would not have applied. 

Judgment of Collins, M.R., in Broome v. Speak (1), considered. 

This was an appeal from the decision of Joyce, J., in an action 
brought by the plaintiff apainst General Gough Calthorpe, Lord 
Edward Pelham Clinton, and Sinclair MacLeay, directors of the 
Standard Exploration Co., with which the late Whitaker Wright 

(1) 10 Manson, 38; [1903] 1 Ch. 586, 628; 72 L. J. Ch. 251, 259; 88 L. T. 
580; 61 W. R. 258. 
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was connected, seeking to render them liable for loss sustained 
through his having subscribed for shares in the company. 

The company was incorporated in 1898, with a capital of 
1,500,000 shares of 11. each. A prospectus was issued on 12 May, 
1899, when the defendants were directors. It stated that certain 
properties were to be acquired by the company for a consideration 
of 775,000 fully paid shares, and that copies of the contracts, dated 
12 May, 1898, for the acquisition of these properties, which 
included the undertaking and assets of the Austin Friars Syndicate, 
could be inspected at the offices of the solicitors of the company. 
The plaintiff complained, amongst other things, that an agreement 
of 27 October, 1898, made between the London and Globe Finance 
Corporation, Limited (who were promoters), and the company, 
whereby the corporation agreed to transfer to the company 5,000 
deferred shares held by the corporation in the Austin Friars 
Finance Syndicate, Limited, and the company agreed to allot and 
issue to the corporation 40,000 shares in the company in exchange 
therefor, was not specified in the prospectus, with dates and names 
of parties according to the provisions of section 88 of the Companies 
Act, 1867 (2). The plaintiff, in paragraph 7 of the statement of 
claim, said that be received a copy of the prospectus, and on the 
faith thereof, and induced by the statements therein contained, 
and misled and induced by the omission to specify therein the 
dates and names of the parties to the contracts mentioned in 
paragraph 6 of the statement of claim, he subscribed for 1,000 
shares in the company, and paid to the company 1,OOOZ. in respect 
of the shares. He claimed a declaration that the prospectus was 
fraudulent on the part of the defendants within the meaning of 
section 88 (2), and that the defendants were liable to pay him 

(2) Companies Act, 1867, s. 38 (now adoption by the directorB or the corn- 
repealed by the Companies Act, 1900, pany, or otherwise ; and any prospectus 
B. 33) : *' Every prospectus of a com- or notice not specifying the same shall 
pany and every notice inviting persons be deemed fraudulent on the part of 
to subscribe for shares in any joint- the promoters, directors, and officers 
stock company, shall specify the dates of the company knowingly issuing the 
and the names of the parties to any same, as regards any person taking 
contract entered into by the company, shares in the company on the faith of 
or the promoters, directors, or trustees such prospectus, unless he shall have 
thereof, before the issue of such pro- had notice of such contract.'' 
spectus or notice, whether subject to 

18 2 
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damages for the loss sustained by him by reason of his having 
been induced to subscribe for the shares on the faith of the 
prospectus, and he claimed judgment for those damages. 

There was no imputation against the defendants of any want of 
good faith or honour in the issue of the prospectus. The claim 
was based exclusively on the provision that the prospectus, not 
specifying the contracts required to be specified, should be 
deemed fraudulent. The statement of claim included a great 
many other claims based on this section besides the claim men- 
tioned in respect of the omission of the Austin Friars con- 
tract, but as the action turned out the claim in respect of the 
omission of this contract was the only claim necessary to be 
considered. 

The company was ordered to be wound up on 6 January, 1901, 
upon a creditor's petition. 

It was agreed by the parties to the action that the matters in 
dispute to be tried and determined should be limited to the 
following questions : (1) Whether the plaintiff subscribed for his 
shares on the faith of the prospectus ; (2) whether the contract of 
27 October, 1898, was material; (8) whether the defendants 
knowingly issued the prospectus ; and (4) whether the plaintiff had 
suffered substantial damage. 

Joyce, J., held that the date and the names of the parties to the 
contract of 27 October, 1898, ought to have been specified in the 
prospectus, and that there had been no waiver by the plaintiff. He 
further held that the defendants had "knowingly" issued the 
prospectus, and directed an enquiry as to the damages sustained 
by the plaintiff. 

The defendants appealed. 

Gore-Browne, K,C., and Cozens Hardy, for the appellants 
Calihorpe and Pelham Clinton. 

The question is whether the statement of this contract in the 
prospectus would have had a deterrent effect on the subscriber's 
mind. That is a question of fact (see questions 6 and 8 in 
Twy cross v. Grant [1877] (3), and per Earl Selbornb and Lord 

^3 2 0. P. D. 469 ; 46 L. J. 0. P. 636 ; 36 L. T. 812 ; 25 W. R. 701. 
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Blackburn in Smith v. Chadwick [1884] (4). Unless the plaintiff 
proves that the fraudulent part of the prospectus induced him to 
take the shares, there is no damage : Baty v. Keswick [1901] (5) 
and Cackettv. Keswick [1902] (6). The Judge of fact, in considering 
whether the subscriber takes the shares on the faith of such an 
omission, must take into account not only what the man says, but 
the general probability of a reasonable man being influenced 
thereby : Sullivan v. Mitcalfe [1880] (7) and Shepheard v. Broome 
[1904] (8). In the present case it is apparent from the plaintiff's 
evidence and pleadings that the omission of this contract did not 
affect him, or at any rate it is a fair matter of inference that as an 
ordinary man he would not have looked on the contract as deterrent. 
The word *' material " in the Companies Act, 1900, s. 10, sub.-s. 1 (A), 
which is now substituted for section 38 of the Companies Act, 
1867 (2), means not only material in a general sense, but material 
to the particular subscriber. 

There is evidence that at the time when the shares were taken 
they were of the value at which they were taken. 

The sort of misrepresentation which the plaintiff must prove in 
order to succeed is shown by Jennings v. Broughton [1854] (9). 
The learned Judge seems to have thought himself bound by the 
judgments in the former cases, but the facts there were quite 
different from the facts here. On the facts of this case the 
appellants are entitled to judgment. 

Younger, K.C., and Ashton Cross, for the appellant IiiacLeay : 

A person who comes for relief under this section must show that 
the particular representation on which he relies, although it need 
not have been the only thing which induced him to take shares, yet 
so operated on his mind that if it had not been made he would not 
have subscribed for the shares — that is, that it was the addition of 

(4) 9 App. Cas. 187; 53 L. J. Ch. 873; 50 L. T. 697; 32 W. B. 687; 48 
J. P. 644. 

(5) 85L. T. 18; 50 W. B. 14. 

(6) 9 Manson, 388; [1902] 2 Ch. 456; 71 L. J. Ch. 641; 87 L. T. 11; 51 
W. B. 69. 

(7) 5 C. P. D. 455; 49 L. J. C. P. 815 ; 44 L. T. 8 ; 29 W. R. 181. 

(8) 11 Manaon, 283; [1904] A. C. 342; 73 L. J. Ch. 608; 91 L. T. 178; 53 
W.B. Ill; 20 T. L. R. 540. 

(9) 5 De G. M. & G. 126; 23 L. J. Ch. 999. 
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this particular representation to the other inducements which led 
to his subscribing — that it was a causa sine qua non — and the onus 
is on him to show that. In the case of relief under section 38 (2) 
by reason of the omission from the prospectus of a material contract, 
the measure of damages is the amount subscribed, the plaintiff's 
case being that but for the omission he would not have subscribed ; 
and the omission must be of such a character that in consequence 
of it the plaintiff has been brought into a speculation which he 
would not otherwise have entered into. The clue to the meaning 
of the section is to be found in the last clause — Twya-oss v. Grant (8) 
and Sullivan v. Mitcalfe (7). In considering this question it is 
important to consider other statements in the prospectus which 
might have outweighed any disadvantage which might have accrued 
by reason of the omission — Smith v. Chadwick (4). The case of the 
particular plaintiff must be taken, and it must be considered whether 
the prospectus was greatly, or only moderately, attractive to him. 
The plaintiff here admits that he was in the habit of speculating, 
and that he was attracted by the prospectus as a whole — that is, by 
the persons who were bringing out the company. He cannot say 
that the omission of this particular contract was a cama sine qua 
non of his subscribing. 

The rules applicable in an action for deceit are applicable in an 
action for fraudulent concealment. The section says that the pro- 
spectus is to be deemed fraudulent by reason of the omission, but fraud 
without damage is not actionable. The plaintiff must show that there 
was fraud by which he has suffered loss : Broome v. Speak [1903] (1). 

[Stirling, L.J., referred to Baty v. Keswick (5) and Cackett v. 
Keswick (6).'] 

Hughes K.C., and L. Ryland, for the respondent. 

One of the first questions which a subscriber is likely to ask is 
whether there is any contract between the company and a promoter, 
and directors are not justified in suppressing such a contract even 
if it seems one of little moment. The words ^* taking shares on the 
faith of such prospectus " in section 38 mean that the subscriber is 
induced to take the shares by the prospectus as a whole with the 
omissions. 
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[EoMER, L.J. : If the plaintiff in reply to a direct question had 
said that if he had known of this contract it would not have 
made any difference to him, in that case would the directors be 
liable?] 

The authorities show that the statute imposes a general obliga- 
tion. The right of action is founded on the statutory obligation, 
and the plaintiff has only to show the breach — Charlton v. Hay 
[1874] (10). The obligation is based no doubt on the general 
materiality of the contract ; but, assuming that, there is no need 
for any further finding that, but for the omission, the particular 
plaintiff would not have taken the shares. It never became material 
to answer the sixth question in Twy cross v. Grant (3). As to the 
question of damages, the money was subscribed and has been 
entirely lost. The assets have realised practically nothing and the 
defendants are liable — Tait v. MacLeay [1904] (11). 

Gore-Browne y K.C, in reply: 

To enable the plaintiff to recover it must be shown that he had 
erroneously a better impression of the company's prospect than he 
would have had but for the omission of the contract in question. 

[RoMEB, L.J., referred to Derry v. Peek [1889] (12).] 

Cur. adv. vult. 
June 6. 

The following written judgments were delivered : 
Vaughan Williams, L.J. : Section 88 of the Companies Act, 1867, 
requires that every prospectus of a company shall specify the dates 
and the names of the parties to any contract entered into by the 
company or the promoters, directors, or trustees thereof, before the 
issue of such prospectus, whether subject to adoption by the 
directors or the company or otherwise, and enacts that any pro- 
spectus not specifying the same shall be deemed fraudulent on the 
part of the promoters, directors, and oflScers of the company know- 
ingly issuing the same as regards any person taking shares in the 

(10) 31 L. T. 437 ; 23 W. R. 129. 

(11) [1904] 2 Ch. 631; 74 L. J. Ch. 43 ; 91 L. T. 474 ; 20 T. L. B. 710. 

(12) 14 App. Gas. 337; 58 L. J. Ch. 864; 61 L. T. 265; 38 W. R. 33; 
1 Meg. 292; 54 J. P. 148. 
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company on the faith of such prospectus, unless he shall have had 
notice of such contract. [His Lordship stated the facts and con- 
tinued :] I shall assume for the purpose of the judgment which I 
am going to deliver that it has been proved that the prospectus 
received by the plaintiff was issued with the knowledge and by the 
authority of the defendants, although it has been argued strenuously 
that technically there is no evidence of this. It is not necessary, 
however, in the view which I take of this case to decide this question 
of fact. I hold also that the contract with the Austin Friars Syndi- 
cate which was omitted from the prospectus was material for any 
one to see who was minded to become a shareholder in the Standard 
Exploration Co. before making his election so to do. 

But these assumptions do not conclude the case against the 
defendants, for, in my judgment, the authorities show, and show 
plainly, that although a contract is omitted which ought to have 
been set out in the prospectus, yet the plaintiff cannot recover 
unless he shows that he personally was injured ; and in my judg- 
ment the plaintiff cannot do this unless he shows that he was 
induced by the omission to specify the contract in question to take 
the shares which he took. It is not sufficient for the plaintiff to 
show in the abstract that the prospectus must be deemed fraudulent 
on account of the omission ; he must show that he personally has 
been injured. As I understand Lord Justice THfisiOER's judgment 
in SvUivan v. Mitcalfe (7), he lays it down that the plaintiff, in 
order to prove he has been injured, must give evidence to satisfy 
the Court that he would not have taken the shares had he known 
of the omitted contract. The statute for the protection of those 
who are invited by a prospectus to become shareholders requires 
that the prospectus shall disclose contracts material to the election 
of those thus invited ; but no cause of action arises except for those 
who suffer damage by the failure to comply with the statute. The 
words of Lord Justice Thbsioer are that " no consequence follows 
the omission to disclose in a prospectus any contracts except in 
favour of a person taking shares on the faith of such prospectus, 
and that giving a reasonable meaning to this not very happily 
worded expression no person can be said to have taken shares on 
the faith of a prospectus except a person who can prove to the satis- 
faction of a jury that he took his shares on the faith of there being 
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no such contract as that omitted to be disclosed, and that if such 
contract had been disclosed to him he would not have taken his 
shares." It seems to me that Lord Justice Baggallat, who heard 
the judgment of Lord Justice Thesigeb before he delivered his own, 
would have used very different language if he meant to differ from 
the view of Lord Justice Thesigeb. What Lord Justice Baggallay 
says is that the Legislature has provided '* that any omission to 
obey such directions [of section 88] shall be availed of, for their 
own benefit, by one class of persons only, namely, by persons who 
have taken shares in the company ; and of such class by those only 
who have taken them upon the faith of the prospectus, or notice 
from which the contract has been omitted, and who have had no 
notice of the contract from any other source." The words of Lord 
Justice Baggallay are hardly consistent with the idea that he 
thought that the Legislature intended by the section that, if the 
prospectus omitted a material contract, a shareholder who had 
taken his shares on the faith of the prospectus could recover 
damages, although he admitted that he would have taken his shares 
all the same, even though the prospectus had fully disclosed the 
omitted contract. This view is confirmed by the questions put by 
Chief Justice Coleridge to the Jury in Twycross v. Grant (3), one 
of which was. Would the plaintiff have taken the shares had the 
omitted contracts been disclosed in the prospectus ? I may observe 
that Chief Justice Cogeburn, in speaking of the grievance of the 
plaintiff in Twycrossv. Grant (S), says: "His grievance is that he 
has been induced by the suppression to which the statute attaches 
the character of fraud, to take shares in an undertaking, which, but 
for this suppression, he would not have joined, and which has 
turned out to be worthless — a fact which the jury have found in his 
favour" — see Twycrosa v. Grant (18). 

In my judgment, the result is that the Legislature by section 88 
of the Companies Act, 1867, gives those who are invited by a 
prospectus of the company to take shares statutory protection by 
imposing on those who issue the prospectus a statutory obligation,, 
and by enacting that the failure to comply with that obligation 
shall cause the prospectus to be deemed fraudulent. But I think 



(13) 46 L. J. C. P. at p. 673. 
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that no one has a cause of action for a breach of this statutory obliga- 
tion unless he satisfies the Court that he has been damaged by the 
breach of the obligation — that is, by the omission or suppression of 
that which the statute requires to be disclosed. One has, therefore, 
in the present case to look at the evidence to ascertain if the 
plaintiff has satisfied the onus which has been thrown upon him. 
I think that, so far as the evidence of the plaintiff personally is 
concerned, he has not satisfied this onus. He, at all events, 
nowhere says that knowledge of the contract of 27 October, 1898, 
whereby the corporation agreed to transfer to the Standard 
Exploration Co. '5,000 deferred shares in the Austin Friars Syndi- 
cate, would in any way have deterred him from taking his shares 
in the Standard Co. On the contrary, his evidence goes far to 
show that neither the terms upon which the Standard Co. had 
acquired the shares which they had purchased, nor the fact that 
the purchase of the Austin Friars shares was effected by a con- 
tract with the London and Globe Co., who were promoters, would 
in any way have affected the plaintiff's election as to whether he 
should take shares. It was suggested that the mere fact that 
the non-disclosed contract is material to such election is sufficient 
to satisfy the onus thrown on the plaintiff, and to make the tribunal 
dealing with the question of fact presume that the plaintiff was 
induced to take his shares by that omission which the Legislature 
has declared shall be deemed fraudulent. But I think the observa- 
tions of Lord Blackburn in Smith v. Chadicick{4) negative this 
contention. The fact that a material contract has not been dis- 
closed raises no presumption of law that the plaintiff was induced 
to take his shares by the omission, or would not have taken them 
if the contract in question had been disclosed, and any prima 
Jacie presumption of fact arising on the non-disclosure in the 
prospectus which drew the plaintiff's attention to the shares which 
he ultimately took, having operated to induce plaintiff so to do, 
may be, and in my opinion in the present case is, displaced by the 
plaintiff's own evidence. 

I have only to add a few words about the case of Broome v. 
Speak (1), in which Sir E. Henn Collins, M.E., says : ** It has been 
suggested that, unless it can be shown clearly that the plaintiff 
would have been deterred from buying the shares in this company 
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had he known of the existence of this contract, he cannot succeed. 
Thaty it seems to me, is patting the case considerably higher against 
the plaintiff than the authorities warrant. To begin with, to come 
back simply to the words of the section, what does the section itself 
provide ? ' Every prospectus . . . shall specify the dates and the 
names of the parties to any contract entered into by the company, 
or the promoters, directors, or trustees thereof, before the issue of 
such prospectus . . . whether subject to adoption by the directors 
of the company, or otherwise ; and any prospectus . . . not specify- 
ing the same shall be deemed fraudulent on the part of the promoters, 
directors, and officers of the company knowingly issuing the same, 
as regards any person taking any shares in the company on the 
faith of such prospectus, unless he shall have had notice of such 
contract.' Therefore the standard is — ' Did he knowingly issue the 
same?' — that means, intentionally put out a prospectus not includ- 
ing a contract of the existence of which he was aware." The Master 
OF THB Bolls then goes on to say : " I will refer to the judgment of 
Lord Justice Baogallat in SnUivan v. Mitcal/e (7) as stating, as it 
seems to me, quite accurately, and also in accordance with subse- 
quent decisions, what the real meaning of that enactment is so far 
as materiality to the plaintiff is concerned. He says this : * Why 
should provision be made for its being specified in every prospectus 
or notice issued for this purpose ' — that is, the purpose of inviting 
persons to subscribe for shares — ' whilst no provision is made for 
its being specified in any prospectus or notice issued for any other 
purpose, unless it was the intention of the Legislature to afford 
some protection to or to confer some benefit upon persons who 
might be likely to respond to the invitations so given to them? 
And if such was the intention of the Legislature, it is difficult to 
suggest any other class of contracts as being within its contempla- 
tion than such as, if made known to a person reading the prospectus 
or notice, would be likely to influence him in determining whether 
he would or would not become a shareholder in the projected com- 
pany.' Mr. AMthury has pointed out, and the learned Judge" 
(Mr. Justice Buckley) *' also in a passage which I will presently 
read from his judgment, that it is really demanding impossibilities 
of the Court to ask it to find, as a fact, that a person would have 
been influenced in a particular way if a contract which he had 
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never seen, and of which he knew nothing, had been disclosed .at 
the time. That is a problem too comphcated for solution by any 
one. What the attitude of the intending investor would have been 
had the contract been known to him becomes a question of mere 
speculation ; but it seems to me that he is clearly entitled to this — 
to have every element material for enabling him to form a judgment^ 
as to whether he will or will not subscribe for shares, fairly put 
before him ; and, as regards the particular case of contract, the 
statute has made a specific enactment treating the prospectus which 
does not disclose material contracts as fraudulent, and giving 
remedies in such a case upon the basis of the prospectus being 
fraudulent.*' It does not seem to me that Lord Justice Baogallay 
meant to say that if the omission of a material contract likely to 
induce a person to take shares is proved, it is to be presumed as a 
matter of law that the plaintiff was induced by the omission to take 
his shares, or that upon proof of such omission the plaintiff is 
entitled to relief. Lord Blackburn, in Smith v. Chadwick(4)f said,, 
speaking of a material mis-statement in an action of deceit, quoting 
the dictum of Mr. Justice Grokb (14), cited by Mr. Justice Bullbr 
in Pasley v. Freeman [1789] (15), ** fraud without damage, or damage 
without fraud, gives no cause of action, but where these two concur 
an action lies." And Lord Blackuvrn goes on to say : '' I think 
that if he [the plaintiff] did act upon these representations he shows 
damage ; if he did not, he shows none. And I think the plaintiff in 
such a case must not only allege, but prove, this damage. It is as 
to what is sufficient proof of this damage that I wish to make my 
remarks. I do not think it is necessary, in order to prove this, 
that the plaintiff always should be called as a witness to swear that 
he acted upon the inducement .... I think that, if it is proved 
that the defendants with a view to induce the plaintiff to enter into 
a contract made a statement to the plaintiff of such a nature as 
would be likely to induce a person to enter into the contract, and it 
is proved that the plaintiff did enter into the contract, it is a fair 
inference of fact that he was induced to do so by the statement. 
In Redgrave v. Hurd [1881] (16) the late Master op thjb Rolls is 

(14) 3 Bulst. 95. 

(15) 3 Term. Rep. 51 ; 2 Sm. L. C. (11th ed.) 6G. 

(16) 20 Ch. D. 1 ; 51 L. J. Ch. 113; 45 L. T. 485 ; 30 W. R. 2oK 
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reported to have said it was an inference of law. If he really meant 
this he retracts it in his observations in the present case. I think 
it not possible to maintain that it is an inference of law. Its weight 
as evidence must greatly depend upon the degree to which the 
action of the plaintiff was likely, and on the absence of all other 
grounds on which the plaintiff might act.'' These obervations of 
Lord Blackburn are quite inconsistent with any presumption as a 
matter of law that the plaintiff would have been deterred from 
taking the shares if the omitted contract had been disclosed, or 
with any proposition such as that the proof that there has been 
such an omission from a prospectus as that section 88 enacts shall 
€ause the prospectus to be deemed fraudulent will entitle the 
plaintiff to relief, and give him a cause of action without the proof 
of personal damage. I am aware that it is suggested that the 
plaintiff may prove this damage, even though he should admit that 
the disclosure of the omitted contract would have had no effect 
whatever upon his election, by proving that it was the receipt of 
the prospectus which induced him to consider the question whether 
or not he should take shares. Such a suggestion seems to me 
altogether inconsistent with Twycross v. Grant (3) and Sullivan v. 
Metcalfe (7), and difficult to reconcile with the provision in the 
section excluding from the benefit of it any person taking shares in 
the company on the faith of the prospectus, unless he shall have 
had notice of such contract. At all events, I do not think that the 
Court of Appeal, or any member of it, meant by the judgment 
in Broome v. Speak (!) to impeach the authority of Sullivan v. 
Mitcalfe (7), or of the judgment of Lord Justice Thbsiger. I think 
that the Master of the Eolls, when he dissented from the proposi- 
tion that the plaintiff could not succeed unless it could be shown 
clearly that he would have been deterred from buying the shares in 
the company, meant no more than that the plaintiff would make a 
prima facie case by proof of the omission of a material contract, and 
that he took his shares after the receipt of the prospectus. To this 
I entirely assent, but, in my judgment, no prima facie case requiring 
an answer from the defendants would be made if the plaintiff went 
on to give evidence himself from which the just inference would be 
that he would still have taken the shares if the suppressed contract 
had been disclosed, or that he was induced to take the shares 
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by matters altogether outside the receipt and the reading of the 
prospectus. 

I think, therefore, that this appeal ought to be allowed. 

BoHER, L.J. : It does not of necessity follow that if a person 
applies and pays for shares on the faith and footing of a prospectus 
which is fraudulent as against him under section 88 of the Companies 
Act, 1867, by reason of the omission of a material contract, and he 
thereby suffers damage, he can recover the damage as against the 
directors who knowingly issued the fraudulent prospectus. Suppose, 
for example, he, as plaintiff in an action for the damage, admitted 
in the witness-box that, though he read the prospectus through, he 
attached no importance to the statement in it as to the contract 
entered into, and that if the omitted contract had been stated as 
provided by the Act that fact would have made no difference to 
him, and he would still have applied for the shares. In that case 
it is clear that the plaintiff could not recover. And of course the 
plaintiff could not recover, even though he did not make an 
admission of the facts above mentioned, if the result of the 
evidence before the Court as a whole was to establish those facts. 
"What, then, must a plaintiff prove in such an action to entitle him 
to succeed ? I think the answer to that question is to be found by 
considering what a plaintiff has to prove, in order to succeed, in an 
action of an analogous kind, based, not on section 88, but on 
fraudulent misrepresentations of a material character contained in 
a prospectus. In that case the plaintiff must prove that he relied 
on the fraudulent misrepresentations in applying for the shares, so 
that the Court can reasonably conclude that but for the misrepre- 
sentations he might not have applied for the shares. I do not 
think the plaintiff would be bound to prove more than that. He 
would not, in my opinion, be bound to embark further upon a con- 
sideration of the hypothetical question as to what would have 
happened if the fraudulent misrepresentations had not been made 
so as to have the onus cast upon him of proving (if indeed, he 
could possibly do so satisfactorily) that, as a matter of fact, he 
certainly would not have applied for the shares if the misrepresen- 
tations had not been made. So, in an action based on section 88, 
it appears to me that by analogy the Court must be able from the 
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evidence before it reasonably to conclude that if the omitted 
material contract had been stated in the prospectus the plaintiff 
might not have applied for the shares. I think this was the 
view taken by Mr. Justice Farwbll in his decision in Cackett v. 
Kesivick (6), and Baty v. Keswick (5), with which I agree. At the 
same time I think that the plaintiff in such a case would not 
be obliged to further estabUsh as a fact that if the contract 
had been stated it would certainly have prevented him from 
applying for the shares. I think this was what was pointed out 
and meant by Sir. R. Hbnn Collins, M.R., in what he said in 
Broome v. Speak (1). 

Now that being, in my judgment, the law applicable to the 
case, I have to consider whether from the evidence before the Court 
as a whole, it can reasonably conclude that, if the omitted material 
contract in the present case had been stated in the prospectus, the 
plaintiff might not have applied for his shares. As to this, I will 
only say that in my opinion the Court cannot reasonably come to 
such a conclusion. On the contrary, it appears to me that, so far 
as this particular plaintiff's application for shares was concerned, 
the omission of the contract from the prospectus was a matter of 
no substantial moment or weight. 

That being so, I think the appeal should be allowed. 

Stirling, L.J. : The question in the action is whether the 
defendants, directors of the Standard Exploration Co., are, under 
section 88 of the Companies Act, 1867, liable to pay to the plaintiff 
damages by reason of the prospectus of the company failing to 
specify the dates and names of the parties to a contract dated 
27 October, 1898, and made between the London and Globe 
Finance Corporation (the promoters of the company) of the one 
part and the company of the other part, being a contract for the 
sale by the London and Globe Finance Corporation to the company 
of five thousand deferred shares in a company called the Austin 
Friars Finance Syndicate. The contract in question was one which^ 
regard being had to the decision in Broome v. Speak (1), aflSrmed 
by the House of Lords in Shepheard v. Broome (8), ought to have 
been specified in the prospectus in manner provided by section 88, 
and consequently the section requires that the prospectus be 
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deemed fraudulent on the part of the directors of the company who 
knowingly issued the same. 

But in order that the plaintiff may succeed in this action he 
must prove not merely fraud, but damage occasioned by the fraud. 
In Smith v. Chadwick (4), Lord Blackburn says : ** In an ordinary 
action of deceit the plaintiff alleges that false and fraudulent repre- 
sentations were made by the defendant to the plaintiff in order 
to induce him, the plaintiff, to act upon them. I think that if he 
did act upon these representations, he shows damage ; if he did not, 
he shows none. And I think the plaintiff in such a case must not 
only allege but prove this damage." On the question of what 
is sufficient proof he points out that it is not necessary that the 
plaintiff should always be called as a witness to swear that he acted 
on the inducement ; that if the defendants, with a view to induce the 
plaintiff to enter into a contract, made a statement of such a nature 
as would be likely to induce a person to enter into a contract, and 
it is proved that the plaintiff did enter into the contract, it is a fair 
inference of fact that he was induced to do so by the statement, but 
that its weight as evidence must greatly depend on the degree 
in which the action of the plaintiff was likely, and on the absence 
of all other grounds on which the plaintiff might act; and that 
whenever the inference is a matter of fact, the tribunal which has 
to decide the fact should remember that in the present state of the 
law the plaintiff can be called as a witness on his own behalf, 
and, if he is not so called, or being called does not swear that he 
was induced, it adds much weight to the doubt whether the infer- 
ence was a true one, but he does not say that it is conclusive. 

In Cackett v. Kesivick (6) : Mr. Justice Farwell applied the law thus 
laid down to a case of the omission from a prospectus of the particulars 
of a contract under section 88 of the Companies Act, 1867. He says : 
''If a material fact is omitted from a statement put forward to induce 
a person to enter into a contract and he does enter into the contract 
on the faith of that statement, it is a fair inference that he would not 
have contracted if he had known of the fact, and that in this sense the 
omission induced the contract. ... It would no doubt be matter of 
comment if a plaintiff was not called nowadays to swear that the 
fact omitted would have deterred him from contracting ; but neither 
his testimony nor his absence is conclusive. The decision in Cackett 
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V. Keswick (6) was in favour of the plaintiflf, and was aflBrmed by 
the Court of Appeal, but in Baty v. Kesivick (5), which was heard 
immediately after and decided at the same time with Cachet t v. 
Keswick (6), the same learned Judge acting on the principles laid 
down in Cackett v. Keswick (6), and finding as a fact that the plaintiflf 
acted on the faith of the directors' names and never read the 
clause in the prospectus and attached no importance to it, dismissed 
the action. In my judgment the principles laid down by Mr. 
Justice Farwell in Cackett v. Keswick (6) y were correct, and were 
correctly applied by him in Baty v. Kesivick (5). The subject was 
subsequently discussed in Broome v. Speak (1) before Mr. Justice 
Buckley and in the Court of Appeal, and afl&rmed under the name 
of Shepheard v. Broome (8) in the House of Lords ; but }iothing is 
there laid down which appears to be inconsistent with what was 
decided in Cackett v. Kestvick (6) and Baty v. Keswick (5). 

Now the plaintiflf in cross-examination said that in 1899 
Whitaker Wright was a gentleman who had a great reputation, 
whose lead a good many people (including the plaintiflf himself) 
were prepared to follow ; that the companies floated by the London 
and Globe stood in a good position and were all well thought of ; 
that he held shares in the British American Corporation, a sister 
company to the London and Globe, and in seven other companies 
floated either by the London and Globe or the British American 
Corporation, and that he was very ready to go in for ** anything 
that, seemed reasonable" which was floated by either of these 
companies. He said that he read the prospectus of the Standard 
Exploration Co., and was attracted by its being issued by the 
London and Globe and by the statement that the London and 
Globe was making no profit, and by Whitaker Wright being 
the chairman; that he noticed that among the properties to be 
acquired was th« Austin Friars Syndicate, and that the purchase- 
money for getting those assets was included in the 775,000 fully 
paid shares mentioned in the prospectus, and that it would not 
matter whether the shares came to the shareholders of the selling 
company directly or through an intermediary, provided no inter- 
mediate profit was taken and the price was fair. He also admitted 
that wlien the statement of claim was prepared he believed that 
there were actual misrepresen'tations, and not merely an omission 

M. — VOL. XII. 19 
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in the prospectus, and relied on them, but they were afterwards 
given up. He was cross-examined at considerable length as to the 
contract, the omission of which from the prospectus was complained 
of. I do not attempt to summarise the cross-examination, but read 
the concluding part : " Q. You did not think it worth while to inspect 
the contracts among which you would have found the Austin Friars 
contract? — A. No, that would have been very unusual. Q. It 
would have been very unusual, I quite agree, so that I do not think 
I am doing you an injustice in saying that so long as the aggregate 
was correct of 775,000 shares paid for the properties you did not 
mind how it was divided between those companies? — A. Not if it 
was true. Q. And if not more than 775,000 shares were paid you 
have no grievance? — A. Not on that point — the price that was 
paid. Q. If the 100,000 shares which were allotted to Austin 
Friars — I will use that word, although it is begging the question — 
if the 100,000 shares allocated to Austin Friars reached the hands 
of the shareholders in the Austin Friars companies in exchange for 
their assets, I think you have told me that you would have no 
grievance? — A, But is that so? Q. I am putting it as a question. 
If it had reached their hands you would have no grievance? — A. If 
the 100,000 shares , . . Q. Which were allocated to Austin 
Friars reached the hands of the shareholders of the Austin Friars 
Co. you have no grievance? — A. I think not. Q. You think not? 
— A. No. Q. And the steps by which it reached their hands do 
not really matter so long as there is no intermediate profit ? — A. I 
do not admit that quite. Q, I will take it from you in your own 
words. * Always providing that there was no intermediate profit,^ 
would it matter to you what steps were gone through to make the 
100,000 shares reach the hands of the shareholders? — A. May I 
have that again ? Q. Yes ; I want you to understand it. How 
does it matter to you that there were certain intermediate stages to 
be gone through, always provided that there was no intermediate 
profit taken? — A, Oh, I think it might aflfect it. Q. It might; but 
let us hear how it did, or could, or would ? — A. It might cover 
something up that it was undesirable to disclose. Q, Do you 
suggest that in fact it covered up anything which it was — undesir- 
able to disclose? — A. No, I do not." In re-examination he was 
asked : " Q. Do you think it would be likely to aflfect your mind if you 
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saw in the prospectus that there was a contract with the London 
and Globe Co. ? — A. I think it might have ; I cannot say." Now 
this last answer is certainly wanting in decision; but it is not 
conclusive, and was rightly held by Mr. Justice Joyce not to be so. 
The Court has to look at the whole of the evidence and say whether 
the fair inference to be drawn is that the plaintiff would not have 
contracted if he had known of the contract with the London and 
Globe Co., and that in this sense the omission induced the contract. 
I have endeavoured to perform this duty to the best of my ability, 
and my conclusion is that this inference ought not to be drawn, 
and in my opinion the appeal ought to be allowed. 

Appeal allowed. 

Solicitors : Burn d Berridge; Gilbert liobina, for the Appellants i 
Carter dt Billy for the Respondent. 
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RAINFORD V. JAMES KEITH AND BLACKMAN CO., 

LIMITED. 

1906, May 9, 10; June 6. C. A. Vaughan Williams, Romer, 
AND Stirling, L.JJ. 

ComjKtny — Articles — Sharfs — Certificate — 'Transfer — Note im Certificate as to 
PrtjdactUm hefare Registraiiun of Transfer — Duty of Company as regards 
Transfer— False Statement by Shareholder— Notice of Prior Charge through 
Officers of Camptmy — Power to " lend money " — Loan to Servant of Company, 

C, the registered holder of shares in the defendant company, in May, 
1903, deposited the certificate for the shares with the plaintiff as security 
for a loan, and executed a transfer to the plaintiff with the date left in 
blank. There was a note at the foot of the certificate : ** without the pro- 
duction of this certificate no transfer of the shares mentioned therein can 
be registered." C, who was in the employment of the company, in June, 
1903, entered into an arrangement with the managing director and two 
of the officei*8 of the company for an advance to be made to him by the 
company, part of the arrangement being that he should sell his shares in 
the company, and that the proceeds of sale should be paid to the company^ 
in part repayment of the loan. C. sold his shares to Y. for 90/., and the 
money was paid by Y. to the company. C. lodged a transfer of the shares 
to Y. with the company for registration without the certificate, but with a 
declaration that the certificate was held by a friend of his, but not "as 
a charge against any loan or other consideration.'* C. was trusted by the 
directors, and they, acting in good faith, accepted his statement, and 
registered the transfer to Y., and issued a new certificate to him : — 

held, on the facts, that the company had received the 90/. with such 
knowledge, and under such circumstances that they ought to be treated as 
having received it to the use of the plaintiff, and the plaintiff was entitled 
to recover it from the company. 

Decision of Farwell, J. (1), reversed on the facts. 

The articles of the company empowered the directors to lend money and 
generally undertake such other financial operations as might in their 
opinion be incidental or useful to the general business of the company : — 

Held, that this authorised the making of a loan to a servant trusted by 
the company. 

This was an appeal from a decision of Farwell, J. (1). 

The facts as to the formation of the company are stated in the 
report of the case in the Court below, but, having regard to the 
view which the Court of Appeal took of the case, the following 
additional statement of facts is necessary. 

The memorandum of association of the company stated the 
specific objects for which it was formed, the chief object being tlie 

(1) Ante, p. 162 ; [1905] 296 ; 74 L. J. Ch. 156 ; 92 L. T. 49. 
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taking over and carrying on the business of mechanical engineers, 
and it included as an object the doing of all such things as were 
incidentaj or conducive to the attainment of the other objects. 

In June, 1908, one William Casmey was in the employment of 
the defendant company as manager of the company's business at 
Leeds, and was the registered holder of 120 shares in the company. 
On 28 June, 1908, he wrote to James Keith, the managing director 
of the defendant company, a letter in which he stated that he was 
in financial difficulties and asked for assistance, saying that he 
would like an advance of 180Z., which he would return at 252. 
quarterly and pay 6 per cent, for it. Keith replied by a letter 
dated 24 June to the effect that, having consulted Shillito, the 
secretary of the company, he had sent Hampsheir, the accountant 
of the company, who would do his best to arrange matters, and to 
whom he, Casmey, was to be perfectly frank and open and disclose 
everything, and whatever Hampsheir proposed he must agree to in 
writing. Hampsheir made arrangements which, according to a 
document dated 25 June, signed by Casmey, amounted to this — 
that an advance of 1802. should be made to Casmey by the company, 
and should be repaid, as to 90Z., by the proceeds of sale at that 
price of Casmey's 120 shares to one Alexander Younie, and as to 
the balance by monthly deductions from his salary of not less than 
81. Casmey received the 180Z. by a cheque drawn on the company's 
bankers, and he accordingly executed a transfer dated 25 June, 
1903, of the shares to Younie, who paid the i)rice by giving a cheque 
dated 27 June, 1908, in favour of the defendant company for 901. 
This cheque was paid into the company's bankers' and duly honoured 
on 29 June, 1908. On the same day the transfer by Casmey to 
Younie came before the board of directors for registration and was 
passed and registered. 

During all this time the certificate of the shares was in the hands 
of the plaintiff, having been deposited with him by Casmey as 
security for a loan. There was a not^ printed at the foot of the 
certificate: ''without the production of this certificate no transfer 
of the shares mentioned therein can be registered." In October, 
1908, the plaintiff discovered that the shares had been transferred 
and registered in the name of the transferee, Younie, without any 
notice to him, and he threatened legal proceedings against the 
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company. Thereupon the company's solicitors wrote a letter to 

the plaintiff's solicitor, dated 26 October, 1903, in which they say : 

** We think it only fair to Mr. Rainford and yourself to forward you 

a copy of two documents which were signed by Mr. Gasmey and 

given by him to our clients on 25 June last, of the existence of 

which documents we think it clear that both you and Mr. Rainford 

must have hitherto been ignorant. Under the circumstances our 

clients cannot of course recognise any legal claim by Mr. Rainford 

in the matter, and of course if he still chooses to institute legal 

proceedings against our clients they will defend such proceedings 

and the result may be somewhat serious to Mr. Gasmey." The 

documents, of which copies were inclosed, were in the following 

terms: 

" Leeds, June 25, 1903. 

** Received of Messrs. James Keith and Blackman Go. (Limited) 

the sum of 180Z., which is to be repaid as follows : 

" Witness — J. W. Hampsheir. 

" W. H. Gasmey. 

"By the sale of 120 fully-paid ordinary shares of 1/. each 

in James Keith and Blackman Go. (Limited), for which I have 

this day signed a transfer deed in favour of Mr. Alexander 

Younie, the proceeds of which sale — ^viz., 90Z. — I hereby 

authorise and request the said James Keith and Blackman 

Co. (Limited) to retain £90 

By the deduction from my salary of not less than 8Z. per 

month from and including the month of July, 1903, which 

deduction I hereby authorise and request the said James Keith 

and Blackman Go. (Limited) to make until the balance of 901, 

is repaid in full £qq 
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"W.H. Gasmey. 
** Witness— J. W. Hampsheir." 

" Leeds, June 25, 1903. 
'* To the Directors of James Keith and Blackman 
Gompany (Limited). 
**I hereby declare that my share certificate No. 50 for 120 
ordinary shares in James Keith and Blackman Gompany (Limited) 
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is in the possession of a friend of mine; that I have signed no 

transfer deed in respect of the said shares excepting only that deed 

in favour of Mr. Alex. Younie, and that the said shares are not held 

by my friend as a charge against any loan or other consideration. 

In consideration of your honouring the transfer deed in favour of 

Mr. Younie and issuini^ a certificate in his favour, I hereby agree to 

hold you indemnified against all loss arising from the non-return of 

my certificate No. 50. 

'* W. H. Casmey. 
" Witness— J. W. Hampsheir." 

The plaintiff issued his writ in this action against the company 
on 18 May, 1904, and thereby claimed — first, a declaration that, by 
virtue of the deposit with him by Casmey of the certificate of the 
shares for the purpose of securing the repayment of the sum of 
lOOZ., with interest at 5 per cent., lent to Casmey on 18 September, 
1901, the plaintiff became entitled to an equitable mortgage on the 
shares, and on any moneys to arise from- the sale thereof, for the 
amount of the loan, with interest ; secondly, to recover the sum of 
90Z. paid to the company upon the transfer of the shares to Younie ; 
and thirdly, damages for the wrongful registration by the defendant 
company of the transfer to Younie, and the refusal by the company 
to register the transfer to the plaintiff. 

The plaintiff alleged that the sale to Younie was at the request 
and by arrangement with the defendant company, who registered 
the transfer from Casmey to Younie without requiring the pro- 
duction of the certificate of the transferor Casmey in accordance 
with the warning at the foot of the certificate, and without making 
proper enquiry for the certificate or obtaining any sufficient state- 
ment of a reason for the non-production. He also alleged the 
receipt by the defendant company of the 90?., the consideration for 
the transfer, and that, before the transfer was registered or the 
proceeds received, the company had notice of his charge. 

The defence set up, besides denying most of the material 
allegations in the statement of claim, relied upon articles 18 — 24, 
and 26 of the articles of association of the defendant company as 
justifying the registration of the transfer by Casmey to Younie 
without the production of Casmey's certificate, and alleged that on 
2 September, 1903, when the plaintiff applied for registration, 
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Casmey was and ever since had been indebted to the defendant 
company for money lent and entrusted to him as their agent. The 
defendant company also by their statement of defence submitted as 
a point of law that the defendant company owed no duty to the 
plaintiff to abstain from registering the transfer from Casmey to 
Younie, or to register the alleged transfer to the plaintiff, and that 
the statement of claim alleged no cause of action. 

At the trial the only witness called for the plaintiff was the 
plaintiff himself, who proved the deposit of the certificate with him 
as security for the loan mentioned. The plaintiff's counsel also 
put in the correspondence between Casmey and Keith in June, 
1903; the cheque of Younie, the purchaser of the shares, dated 
27 June, 1903, in favour of the defendant company ; the letter of 
the defendant company's solicitors of 26 October, 1903, and the two 
documents there referred to ; and also a third document signed by 
Casmey on 25 June, 1903, of which disclosure was made by the 
company's aflSdavit of documents. This last document disclosed 
the fact that Casmey's shares were held by his friend as security 
for a debt, but Far well, J., refused to admit it. For the defendants 
the only witness called was the chairman of the board of directors 
of the defendant company, who stated that he was present at the 
board meeting of 29 June, 1903, when the transfer of Casmey's 
shares was passed and registered ; that no certificate was produced 
to the board, but that they were shown Casmey's declaration of 
25 June ; that Casmey had been a faiihf ul and confidential servant 
of the company for sixteen years and had always proved trust- 
worthy ; and that they believed him. He also said that he had not 
the remotest idea that Casmey was in financial diflSculties ; that 
Keith was present at the meeting, but he (the witness) had no idea 
why the transfer to Y'ounie was made, and knew nothing of Younie's 
cheque to the company. On re-examination he said that nothing 
was said at the board on 29 June as to how the 90Z. was going to 
be paid or anything about it. Keith, Shillito, and Hampsheir were 
all present at the trial, but no one of them was called. 

Farwell, J., dismissed tlie action. He held that the directors 
had acted with complete bona fides and believed Casmey's explana- 
tion of the absence of the certificate, but if the company did in fact 
owe a duty to the plaintiff to take reasonable and proper care they 
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had not in fact discharged it ; they were not, however, liable to the 
plaintiff, as the note on the certificate was not an invitation to the 
whole world to deal with the certificate on the footing of a contract 
by the company with the holder for the time beir)g thereof not to 
allow a transfer to be registered without its production. 

The plaintiff appealed. 

Articles 13, 24, and 26 of the company's articles of association 
are set out in the former report. In addition, the following articles 
may be referred to : 

Article 98 : ** The board may from time to time confer on the 
managing director or directors, or on the general manager, such 
powers, of any of them, as are possessed by the board themselves, 
and may revoke and alter such powers as they shall think fit.'* 
Article 116 empowered the directors, in their management of the 
business of the company, to do {intei' alia) the following things : 
" (c) They may, on behalf of the company, lend money . . . and 
generally undertake such other financial operations as may in their 
opinion be incidental or useful to the general business of the 
company . . . , (g) Generally they may adopt all such acts a& 
they may consider advisable for the proper and efficient carrying 
on the business of the company, or likely in any other respect to be 
advantageous to the company." 

Gore-Browne, K.C., and T. Clarhsoriy for the appellant. 

The company through its officers had actual notice of the 
plaintiff's security ; but apart from actual notice there was ample 
to put the company on inquiry : Maxfield v. Burton [1873] (2), and 
Oliver v. Hi7iton [1899] (3). 

[Vaughan Williams, L.J., referred to In re Gomersall, Ex parte 
Gordon [1876] (4).] 

Having such notice, notwithstanding section 30 of the Companies 
Act, 1862, the company could not deal with the shares in such 

(2) L. R. 17 Eq. 15 ; 43 L. J. Ch. 46 ; 29 L. T. 571 ; 22 W. R. 148. 

(3) [1899] 2 Ch. 264 ; 68 L. J. Ch. 583 ; Kl L. T. 212 ; 48 W. R. 3. 

(4) 1 Ch. D. 137 ; 45 L. J. Bk. 1 ; 33 L. T. 483 ; 24 W. R. 257. Affirmed in 
H.L., mh rurnu Jmes v. Gordon, 2 App. Cas. 61(5 ; 47 L. J. Bk. 1 ; 37 L. T. 477 ; 
26 W. R. 172. 
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a way as to defeat the plaintiflf's interest : Bradford Bankinff Co, v. 
Briggs [188(5] (5), and an action for damages lies against the 
company for having done so. 

A share certificate is a document of title issued by the company 
for the purpose of enabling the world at large to act upon it, and 
the company is under a duty not to register a transfer or issue a 
second certificate until the first certificate is called in or its absence 
satisfactorily accounted for : In re Bahiaand San Francisco Railway 
[1868] (6), Shropshire Union Raihcays and Canal Co. v. Reg. 
[1876] (7), Simm v. A ugh- American Telegraph Co. [1879] (8), 
Societe Generale de Pans v. Walker [1885] (9), Colonial Bank v. 
Whinney [1886] (10), In re Worcester^ Ex parte Agra Bank 
[1868] (11), Balkis Consolidated Co. v. Tomkinson [1893] (12), 
and Bradford Banking Co. v. Biiggs (5). 

[RoMBR, L.J., referred to Longman v. Bath Electiic Tramways 
[1905] (13).] 

Uj)john, K.C., and Clauson, for the respondents. 

The arrangement made with Casmey in June, 1903, was outside 
the powers of the persons who purported to make it, and the com- 
pany is not liable for what they did : Barwickv. English Joint-Stock 
Bank [1867] (14), Foss v. Harhottle [1843] (16), and Tomkinson v. 
Smith-En stern Railway [1887 J (16). 

The doctrine of constructive notice rests on the presumption that 
notice was communicated, but if the remaining facts of the case 

(5) 12 App. Gas. 29 ; 56 L. J. Ch. 364 ; 56 L. T. 62 ; 35 W. B. 521. 

(6) L. R. 3 Q. B. 584 ; 9 B. & S. 844 ; 37 L. J. Q. B. 176; 18 L. T. 467 ; 16 
W. R. 862. 

(7) L. R. 7 H. L. 496 ; 45 L. J. Q. B. 31 ; 32 L. T. 283 ; 23 W. R 709. 

(8) 5 a B. D. 188 ; 49 L. J. Q. B. 392; 42 L. T. 37 ; 28 W. R. 290. 

(9) 11 App. Oas. 20 ; 55 L. J. a B. 169 ; 54 L. T. 389 ; 34 W. R. 662. 

(10) 3 Morr. 207; 11 App. Gas. 426; 56 L. J. Gh. 43; 55 L. T. 362; 34 
W. R. 705. 

(11) L. R. 3 Ch. ,100 : 37 L. J. Bk. 23. 

(12) [1893] A. G. 396, 405 ; 63 L. J. Q. B. 134, 138 ; 69 L. T. 598 ; 42 W. B. 
204. 

(13) Ante, p. 147; [1905] 1 Gh. 646; 74 L. J. Gh. 424 ; 92 L. T. 743; 53 
W. R. 480. 

(14) L. R. 2 Ex. 259; 36 L. J. Ex. 147; 16 L. T. 461 ; 15 W. R. 877. 

(15) 2 Uare, 461. 

(16) 35 Ch. D. 675 ; 56 L. J. Gh. 932 ; 56 L. T. 812 ; 35 W. R. 758. 
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rebut that presumption the Court does not impute notice : Cave v. 
(Mve [1880] (17), and Tayhrv.Blakehck [1886] (18). The facta of 
the present ease are not sufficient to raise the imputation of notice. 
A company is not affected with notice through its officer unless the 
notice is given to the officer as an officer of the company. Further, 
it will not be affected where the officer is under an obligation not 
to communicate the information to the company, or where it is 
prejudicial for him to do so. In that case the imputation of notice 
will be negatived : Cave v. Cave (17), and SocieU Generate de Paris 
V. Tramways Union Co. [1884] (19). That case is very like the 
present. There was knowledge, but not notice : In re Marseilles 
Extension Railway , Ex parte Credit Foncier and Mobilia of England 
[1871] (20), also supports this contention. 

[Vaughan Williams, L.J., referred to In re David Payne d Co,, 
Young v« David Payne dt Co. [1904] (21), and to In re Hampshire 
Land Co. [189<»] (22).] 

The officers of the company here had this knowledge, because 
they were parties to an improper transaction — that is, that tliey 
had it as principals, and not as agents for the company. 

The point made on behalf of the appellant raises the same 
question as that which arose in Maxfield v. Barton (2), and Oliver 
V. Hinton (S), but the facts here are not the same as in those cases. 

There is no question of estoppel here. There was no representa- 
tion sufficient to raise that. The directors had no legal duty to 
refuse to register the transfer to Younie without production of the 
eertificute ; bat if they had they would have been absolved from 
that duty in this case, as Gasmey was in fact indebted to the 
company, though that has not been put in evidence; and under 
article 26 the directors need not register a transfer by a shareholder 
who is indebted to tl>e company. 

(17) 15 Ch. D. 639, 644 ; 49 L. J. Ch. 505, 507 ; 42 L. T. 730 ; 28 W. R. 793. 

(18) 32 Cri. D. 560; M L. J. Ch. 390; 55 L. T. 8. 

(19) 14 a B. D. 424, 438 ; 54 L. J. Q. B. 177, 180 ; 52 L. T. 912. In II. L. : 
11 App. (as. 20 ; 55 L. J. Q. B. 169 ; 55 L. T. 389 ; 34 W. R. 6d2. 

(20) L. R. 7 Ch. 161 ; 41 L. J. Ch. 345 ; 20 W. R. 254. 

(21) 11 Manaon, 437 ; [1904] 2 Ch. 608; 73 L. J. Ch. 849; 91 L. T. 777 ; 
20 T. L. R. 590. 

(22) 3 Man«oii, 269; [1896] 2 Oh. 743; 65 L. J. Ch. 860 ; 75 L. T. 181 ; 45 
W. R. 136. 
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The dictum of Lord Watson in Colonial Bank v. Whinney (23) is. 
not consistent with that of Lord Cairns in Shropshire Union Rail- 
ways and Land Co. v. Reg. (7). Lord Cairns's dictum was referred 
to without disapproval by Lord Selbornb in Societe Generale de 
Paris V. Walker (9), and the respondents rely upon that. 

Gore-Browne, K.C., in reply : 

The transaction was not ultra vires. It would be Within the 
powers of a company like this to lend money. This man was a 
trusted agent and in receipt of a good salary. He was in difficulties, 
and it was suggested that an advance should be made to him, which 
he should repay out of his salary. There was nothing wrong in 
that. 

The act was the act of the company. Keith and Hampsheir 
purported to act on behalf of the company, and persons who deal 
bond fide with a managing director are entitled to assume that he 
has all such powers as he purports to exercise, if they are powers 
which according to the constitution of the company he could 
exercise — Biggerstaff v. Rowatt's Wliarf [1896] (24), Knowledge 
of an agent of a company who has a duty to disclose it is notice to 
the company. 

The company made their advance with knowledge of the 
plaintiff's debt, so that their advance will be postponed to the 
plaintiff's : Bradford Banking Co. v. Briggs (5). Taylor v. Blake- 
lock (18) is in the appellant's favour. There was express notice 
here, and also constructive notice by reason of want of proper 
inquiry. 

Under section 81 of the Companies Act, 1862, a certificate is 
prima facie evidence of the title to shares ; and where a certificate 
has upon it a statement that no transfer of the shares will be made 
without production of the certificate, that is an intimation to 
persons who take certificates as title that they may act on the 
assumption that the company will observe that, and the company 
is liable if it does not: Balkis Consolidated Co. v. Tomkinson (12). 

Cur. adv. vult. 

(23) 3 Morr. 207 ; 11 App. Cas. 426, 441; 56 L. J. Ch. 43, 50 ; 55 L. T. 362 ; 
34 W. R. 705. 

(24) [1896] 2 Ch. 93, 102 ; 65 L. J. Ch. 536, 540 ; 74 L. T. 473 ; 44 W. R. 636. 
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June 6. 

Vaughan Williams, L.J., read his judgment. He referred to 
the claim made by the plaintiff, and to the points raised by 
the statement of defence, and continued ; The judgment of 
Mr. Justice Farwbll delivered at the conclusion of the trial deals 
principally with points of law, and the facts are only stated in 
-80 far as is necessary to raise those points; the main facts so 
stated being that the learned Judge finds that the board of directors 
acted with complete bona fides and believed Gasmey's explanation 
of the absence of the certificate, but that if they did in fact owe a 
duty to the plaintiff to take reasonable and proper care they did 
not in fact discharge it. The learned Judge then proceeds to 
discuss whether the defendants, by reason of the note at the foot of 
the certificate, or otherwise, have a duty to the plaintiff not to 
register without taking reasonable and proper care to have the non- 
production of the transferor's share certificate accounted for. He 
points out that the plaintiff, so far as he relies on the footnote to 
the certificate, must contend that it amounts to a representation 
which the defendants are estopped from denying, or that it is a 
contract with all persons to whose hands the certificate may come. 
He disposes of the estoppel on the ground that the estoppel is based 
on a representation (if representation there be), not of fact, but of 
intention of law, and that as established by Citizens' Bank of 
Louisiana v. First National Bank of New Orleans [1873] (25), no 
action will lie ; and also on the ground that the plaintiff does 
not allege that he saw the footnote before he made the loan. And 
as to the suggestion that the footnote amounted to an offer to any 
one into whose hands the certificate might pass, and was accepted 
and acted on by the plaintiff when he received the certificate as 
security for the loan to the plaintiff, he holds that the footnote is a 
warning only, and not an offer to contract. It is to be observed, 
however, that counsel, in his argument on behalf of the plaintiff, 
did not rely only on the footnote, but contended that a duty arose 
independently of the footnote by reason of the operation of the 
certificate as a document of title issued by the company for the 
purpose of enabling persons to whom share certificates might be 

(25) L. R. 6 H. L. 352 ; 43 L. J. Ch. 261 ; 22 W. R. 194. 
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offered for sale or pledge to act upon the certificate as a document 
of title, and thus giving to shares a nej^otiability highly advan- 
tageous to the company issuing the certificate, which negot ability 
would be defeated if companies had no duty to call in one certificate 
of shares before it issued a second certificate in respect of the same 
shares, or at least to obtain information reasonably accounting for 
the non-return of the certificate of the transferor. 

I propose, before dealing with any of these questions of law, to 
state the facts as I understand them, because I think that it may 
be that the plaintiff has a good cause of action, independently of 
the question of law dealt with by Mr. Justice Farwell, by reason 
that the defendant company may have received the 90/., the 
proceeds of the sale, with such notice and under snch circumstances 
that ex (equo et bono they ought to treat the 90Z. as received to the 
use of the plaintiff, or because the plaintiff may be entitled to 
damages by reason that the defendants may have by their conduct 
put it out of their power to exercise their discretion as to whether 
or not they shall register a transfer to the plaintiff based upon an 
equitable charge of which the defendant company had notice at the 
time when, by registering the transfer to Younie, the company did 
so put it out of their power to exercise such discretion. Now, the 
facts seem to me to be these. The defendant company, by a 
cheque of the company, signed by the managing director Keith, 
and countersigned by the secretary Shillito, dated 24 June, 1908, 
and receipted on the cheque by Casmey, on 25 June, and cashed on 
27 June, made a loan of 180/. to their servant Casmey. Such a 
loan, it is now admitted, was, having regard to article 116 0), not 
ultra vires of the company in the sense that it could not be ratified 
by the company ; and it follows that the only question of ultra 
vires which remains is the question whether the managing director 
had delegated authority to do that which it is admitted under the 
articles the board of directors might have done if not nltra vires of 
the compa y. Now the loan was arranged by Keith, the managing 
director, and Shillito, and I have not any doubt but that in making 
the loan Keith and Shillito professed and purported to act on 
behalf of the company. They submitted the proposed loan to the 
report of Ilampshier, the trusted accountant of the company, and 
he made a report which bears the stamp of receipt by the company 
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dated 26 June, 1903. This report discloses that the certificate for 
Gasmey's shares had been and was deposited as security for a loan* 
It follows that Keith, Shillito, and Hampsheir were all aware of the 
deposit of the share certificate as security for the loan. Mr. Justice 
Farwell rejected this document as not being evidence against the 
company ; but, in my judgment, the report, bearing as it does the 
stamp of recei[)t by the company placed on it by an oflScer of the 
company whose duty it was to register the receipt, prima facie ia 
evidence against the company, and I find nothing in the evidence 
given in this action negativing this presumption of agency which 
makes this report admissible in evidence against the company. On 
the contrary, the evidence to which I will presently call attention 
shows ratification by the defendant company of the loan with 
reference to the making of which Hampsheir's report is addressed. 
Of course, if the conclusion is right that the report was received by 
the officers of the company in the execution of their duties, one 
must, unless and until the contrary is proved, impute to the board 
of directors, and through them to the company, notice of the fact 
that Casmey, to whom the company made the loan of 180/., had 
pledged the share certificate with somebody as security for a loan ; 
but even apart from the report there is written evidence that the 
company had notice or knowledge that the shares, the transfer of 
which the company registered in the name of Younie, were in fact 
held by a friend of Casmey's, although Casmey says for no con- 
sideration. I refer to the receipt and declaration of Casmey 
bearing date 25 June, as to which the solicitors of the defendant 
company write the letter of 26 October to Brown, who, as solicitor,, 
had written on 24 October, 1903, threatening to institute proceed- 
ings against the defendant company. It seems to me impossible 
not to treat this letter of 26 October as conclusive against the 
defendant company to show that the inclosed documents, both the 
receipt and the declaration, were received by the company on 
25 June, and the company must be taken to have had notice of the 
contents of these two documents at the time when the company 
received the cheque dated 27 June for 90i., the consideration for 
the transfer from Casmey to Younie, which cheque, it is to be 
noted, is drawn to the order of the company and at the time when 
the company registered the transfer to Younie. The result is that 
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the company must be taken, at the date of the registration, to have 
had knowledge of the loan of 180/. to Casmey and of the arrange- 
ment whereby Casmey was to repay that loan by the sale of 120 
fihares and by deductions to be made in future from his salary. 
The cheque for 90!. duly passed to the credit of the defendant 
company at their bank on 29 June. It seems to me not only must, 
on this evidence, knowledge of the contents of these documents be 
imputed to the company, but also the knowledge of the agents 
through whom the transaction thus ratified by the company was 
carried out. This does not mean that the company are affected 
with notice of a trust, but it does mean that the company received 
the 90/. under such circumstances and with such knowledge that 
'Cx aqua et bono the money must be treated as received to the use of 
the plaintiff. 

I will now deal with some of the objections which were urged in 
argument against the conclusion which I have just mentioned. It 
was urged that the managing director, Keith, had no authority to 
enter upon the loan arrangement with Casmey, or to draw the 
cheque for 180/. for the purpose of making the loan, without a 
fipecial delegation under article 98 of the articles of association. 
The answer to this seems to me to be that, even if generally it is 
necessary to prove such special delegation, the receipt of 25 June 
is sufficient ratification of the loan arrangement which Keith 
purported to make on behalf of the company to render antecedent 
delegation unnecessary. There is no direct evidence as to when 
this receipt was given to the company, but the cheque for 180/. 
and the cheque for 90/. in part repayment were recognised by the 
company without objection. Next, it is said that this evidence of 
ratification, or, at all events, the imputation of the knowledge of 
the loan and its terms, is negatived by the evidence of Alsop, 
the chairman. I cannot agree. The evidence of Alsop goes to his 
personal knowledge only. The letter of 26 October is jnimd facie 
evidence that the loan transaction was brought to the knowledge of 
the company at or about the date of the inclosed documents. It 
was for the defendants to displace this prima facie proof. They do 
not do this. Not a word is said in explanation of the letter of 
26 October, or in correction of the facts therein alleged. Of course, 
if one is to assume that which Mr. Justice Farwell seems to find — 
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that the company received the 90Z. in good faith without the 
knowledge of facts from which the reasonable inference was that 
they were receiving moneys which Casmey had no right to deal 
with as against the plainfciflf Rainford — the defendant company 
have a right to retain that money ; but I think that it is impossible 
to assert this of Keith, the director, or Hampsheir, or Shillito, the 
agents who carried through the transaction and whose act in 
making the loan and receiving part repayment out of the proceeds 
of the sale of the shares was, if not a transaction within their 
authority, at least a transaction ratified by the company as a 
transaction done on behalf of the company — see Thomson v. Clydes- 
dale Bank [1892] (26). 

The result is that I think this appeal must be allowed, Skud the 
defendant company ordered to pay to the plaintiff the 90Z., the 
proceeds of the sale to Younie of the shares in question ; and, as I 
understand the plaintiff is content with this result, it is unnecessary 
to deal with the questions of law raised by counsel for the appellant 
as to whether a company, by issuing a certificate, incurs any 
obligations except to the persons to whom the share certificate 
is issued. 

BoMER, L.J. : I have had the advantage of considering the 
judgments of Lord Justice Vaughan Williams and Lord Justice 
Stirling, and the conclusions at which they have arrived in favour 
of the appellant on the facts of the case ; and it is only necessary 
for me to say that I agree with their judgments, and for the reasons 
given by them. 

Stirling, L.J., read his judgment. He stated the facts, and 
continued : The learned Judge held that the plaintiff had failed to 
make out any case for payment to him of the 901. received from 
Younie ; and as regards the claim for damages, he further held 
that the plaintiff had failed to establish the evidence of any duty 
on the part of the defendant company, when considering the 
propriety of registering a transfer, to take reasonable care in 
registering the transfer, though, if such a duty did exist, he was of 
opinion that they had failed to discharge it. The judgment of the 

(20) [1893] A. a 282 ; 62 L. J. P. 0. 91 ; 67 L. T. 156; 1 R 255. 
M. — VOL. Xll. 20 
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learned Judge on the second part of the case, as to the liability of 
the defendants in damages for wrongfully registering the transfer 
of Casmey's shares, is reported, but there is no report of his 
judgment on the first part of the case, and we are ignorant of the 
grounds on which he came to the conclusion that that part of the 
case failed. Upon the appeal the decision of the learned Judge 
was challenged as to both parts of the case. 

Now, the first of the two documents of 25 June, 1903, shows that 
a transaction was purported to be entered into between the defendant 
company and Gasmey, one of the terms of which was that the 
repayment of 90/., part of the loan, was to be made by a sale of 
Casmey's shares. This document was certainly an equitable 
assignment of the proceeds of the sale of the shares to Younie ; 
but, in my opinion, it went beyond this, and, if the sale to Younie 
had gone oflf, would have conferred on the company a right in equity 
to have the shares sold and the proceeds applied in payment of the 
advance made to Gasmey. The persons who negotiated and carried 
out this transaction were the managing director and two officers of 
the defendant company purporting to act on behalf of the company. 
The loan was made out of the funds of the defendant company, and 
the cheque of the purchaser of the shares was made out in favour 
of the defendant company and was paid to the defendant company's 
account with their bankers. By this transaction the defendant 
company, prima Jacie at all events, acquired for its own benefit an 
equitable interest in Casmey's shares. The declaration made by 
Gasmey stated that the certificate of the shares was not in his 
possession, but in that of a friend ; and although it was also stated 
that the shares were not held by the friend " as a charge against 
any loan or other consideration," it appears to me that any person 
dealing with Gasmey in respect of those shares was thereby affected 
with notice that the holder of the certificate might have a charge on 
or other interest in the shares, and could not prudently deal with 
Gasmey without ascertaining what the real interest of the holder of 
the certificate was. Where the company in which the shares are 
held sees fit to deal with the shares for its own benefit, then that 
company is liable to be affected with notice of the interest of a third 
party, and is affected with such notice if it is brought home to the 
agents who managed the transaction on its behalf — see Bradford 



Vol. XII.] RAINFOKD r. JAMES KEITH, &c. Limited. 293 

Banking Co. v. Bnggs (5). Now Keith, Shillito, and Hampsheir all 
had such notice. Further, the two documents of 25 June, 1903, 
passed into the possession of the company and were put forward by 
the solicitors of the company acting on its behalf in October, 1903, 
as documents which justified the company in dealinf^ as they did. 

It seems to me that in these circumstances the plaintiff makes 
out a prima facie case entitling him to recover from the defendant 
company the proceeds of a sale carried into effect in disregard of 
the rights of the plaintiff, of which the defendant company had 
notice. Now, how is this case met? It is said, in the first 
place, that the transaction was vltra vires of the company. It was 
pointed out that the memorandum of association of the company 
does not expressly authorise the lending of money, and this is 
quite true. But the memorandum does, however, among the 
objects of the company, include the doing of all such things as are 
incidental or conducive to the attainment of thQ other objects. 
And by the contemporaneous articles of association the directors 
are empowered, amongst other things — article 116 {e) — on behalf 
of the company to lend money and generally undertake such other 
financial operations as might in their opinion be incidental or 
useful to the general business of the company. Regard being had 
to the decisions in Hairison v. Mexican Railway [1875] (27) and 
In re South Durham Brewei-y Co, [1885] (28), I think that the 
lending of 180Z. to a faithful and confidential servant of the 
company cannot be held to be beyond the powers of the company. 
It was said, however, that there was no evidence that the transac- 
tion had been sanctioned by the board of directors ; but the 
transaction was carried out with the sanction of the managing 
director of the company, on whom the board of directors are 
authorised by article 98 to confer such powers, or any of them, as 
are possessed by the board themselves. No evidence was given by 
the defendants as to what limits (if any) had in fact been imposed 
on the managing director's powers. No evidence was given that 
the transaction had ever been repudiated by the board, and, on the 
contrary, the transaction itself is put forward by the company's 
solicitors on 26 October, 1908 (and, it must be assumed, with the 

(27) L. R. 19 Eq. 358 ; 44 L. J. Ch. 403 ; 32 L. T. 82 ; 23 W. R 403. 

(28) 31 Ch. D. 261 ; -65 L. J. Ch. 179 ; 53 L. T. 928 ; 34 W. R. 126. 

20 2 
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sanction of the companj)» as one which justified the company in 
resisting the plaintiff's demand. In the total absence of any 
explanation whatever by the chairman of the board of directors, or 
any one else on behalf of the company, of what had actually taken 
place, I think that the transaction ought to be held to bind the 
company, and that the plaintiff is entitled to recover from the 
defendants the 901. received by means of Younie's cheque. 

Taking this view of this portion of the case, I think it is 
unnecessary to express any opinion on the important question 
decided by Mr. Justice Farwbll as to the duties of a board of 
directors with reference to the registration of transfers. 

I cannot part with the case without referring to the third 

document signed by Gasmey, which was dated 25 June, 1908. 

With great deference to the learned Judge, I think that this 

document was admissible against the company. It shows that 

Gasmey stated in writing to Hampsheir, contrary to the declaration 

which I have already read, that he had given his friend his share 

certificate as security for a debt ; and consequently that Eeith had 

actual notice that the certificate was so held. I do not understand 

how two inconsistent documents came to be executed by Gasmey 

on the same day, and how reliance came to be placed on that one 

of the two which proves to be inaccurate ; and I regret that no 

explanation as to this was given on behalf of the company. But 

in the absence of such explanation I have preferred to rest my 

judgment on the documents put forward by the company's 

solicitors in their letter of 26 October, 1908, without taking the 

third document into account. I think that the appeal ought to be 

allowed. 

Appeal allowed. 

Solicitors: C. G. Cndhy, agent for Samuel Brown, Manchester, 
for the Plaintiff. 
Oadsden dt Treherne^ for the Defendants. 
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MEAES V. WESTERN CANADA PULP AND 
PAPER CO. 

1905, Jxdy 12. Vaughan Williams, Stirling, and Cozenb- 
Hardy, L.JJ. 

Company — Shares — Allotmnvt — Minimum Subscription — Cheques for Application 
Moneys — Allotment before Cheques Cleared — Dishonoured Cheques — Com- 
panies Act, 1900, s. 4, stib-s. 1 ; s, 5, sub-s, 1. 

In response to the issue of a prospectus the company received applica- 
tions for the full amount of the minimum subscription named, accompanied 
by cheques for the application money, and it went to allotment. At the 
time of allotment a considerable number of the cheques sent for the appli- 
cation money had not been credited to the company's banking account, and 
certain of those cheques wei-e after the allotment dishonoured : — 

'Held, that the sum payable on application for the amount fixed by the 
prospectus as the minimum subscription had **not been paid to and 
received by the company '* within the meaning of sub-section 1 of section 4 
of the Companies Act, 1900, and the allotment was voidable. 

Glasgow Pavilion, Limited v. Motherwell (I), discussed and distinguished. 

Per Cozens- Hardy, L.J., and Swinfen Eady, J.— The intention of 
sub-section 1 of section 4 is that no allotment should be made until the 
company has actually received payment of the application money, and if 
cheques are sent with the applications they ought to be cleared Ijefore an 
allotment is made. 

This was an appeal from the decision of Swinfen Eady, J. 

The company was registered on 8 March, 1905, with a capital of 
450,000!., divided into 800,000 6 per cent, cumulative preference 
shares of 11. each, and 150,000 ordinary shares of IZ. each. 

On 16 February, 1905, the plaintiff entered into an under- writing 
contract to underwrite 800 of the preference shares of the company. 

On 29 April, 1905, the company issued a prospectus offering the 
800,000 preference shares for subscription, the amount payable on 
application being 2$. 6iL per share. The prospectus stated that the 
minimum subscription on which the directors would proceed to allot- 
ment was 200,000 of the preference shares so offered for subscription. 

On 12 May, 1905, the company went to allotment, and the plaintiff 
was allotted and paid the application moneys on 288 preference 
shares. 

At the date of the allotment the company had received applica* 
tions from the public and underwriters for the minimum subscription 
of 200,000 shares named in the prospectus, but a considerable number 

(1) 6 Ct. Sess. Cas. (oth Series), 1 16. 
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of the cheques forwarded with the applications for the moneys 
payable on such applications had not at the date of the allotment 
been credited to the company's banking account. Three of such 
cheques, amounting together to 500!., were subsequently to the allot- 
ment dishonoured on presentation, but two of them were afterwards 
taken up and the amounts paid to the company. 

On 24 May, 1906, the plaintiflf issued his writ in the present 
action, claiming, first, rescission of the contract to take the 288 pre- 
ference shares ; secondly, rectification of the register of the company 
and return of moneys paid by him to the company in respect of such 
shares ; and thirdly, an injunction to restrain the defendant company 
from parting with or otherwise dealing with such moneys. 

He moved for an interim injunction to the effect of the third claim 
in his writ. 

In his affidavit in support of the motion the plaintiff alleged that 
under the circumstances the sum payable on application for the 
minimum amount named in the prospectus had '' not been paid to 
and received by the company '* at or prior to the time of the allot- 
ment of the shares, and that the directors of the company were not 
therefore entitled to make an allotment of the preference shares so 
offered for public subscription, as the provisions of sub-section 1 of 
section 4 of the Companies Act, 1900, had not been complied with. 

The material provisions of the Act are set out below (2). 

(2) Companies Act, 1900, s. 4, amount offered for subscription, has 

sub-s. 1 : ** No allotment shall be been paid to and received by the 

made of any share capital of a com- company." 

pany offered to the public for sub- Sub-section 2: *'The amount so 

scription, unless the following con- fixed and named and the whole amount 

ditions have been complied with, aforesaid shall be reckoned exclusively 

namely, — of any amount payable otherwise than 

**{a) the amount (if any) fixed by in cash, and is in this Act referred to 
the memorandum or aiticles of asso- as the minimum subscription." 
ciation and named in the prospectus Section 5, sub-section 1 : ** An allot- 
as the minimum subscription upon ment made by a company to an appli- 
which the directors may proceed to cant in contravention of the foregoing 
allotment ; or provisions of this Act shall be voidable 

** (fc) if no amount is so fixed and at the instance of the applicant within 

named, then the whole amount of the one month after the holding of the 

share capital so offered for subscription , statutory meeting of the company and 

has been subscribed, and the sum pay- not later, and shall be so voidable 

able on application for the amount so notwithstanding that the company is 

fixed and named, or for the whole in course of being wound up." 



Vol. Xn.] MEARS v. WESTERN CANADA PULP, &c. CO. 297 
The motion was heard before Swinfen Eady, J., on 7 June, 1905. 
Macnaghteny K.C.y and A, H. Jessel, for the motion. 

Eve, K.C.y and A. R. Kirby, for the company. 

Swinfen Eadt, J., stated the facts and continued : I am of 
opinion that, according to the true construction of section 4 of the 
Companies Act, 1900, in order to enable an allotment to be made, 
the sum payable on application must have been *' paid to and 
received by the company." That means payment in cash. 
The cash must have been paid to and received by the com- 
pany. Of course payments may be made in the ordinary course 
by cheques, but then the cheques must be cleared before the 
allotment. The money has not been paid to and received by 
the company if the company merely holds a cheque which may 
or may not afterwards be honoured. 

In the present case three of the cheques sent for deposits were 
dishonoured. In my opinion, according to the true construction of 
this statute, it is a condition precedent to a valid allotment that the 
amount should have been paid to and received by the company in 
cash — not in negotiable instruments, which may or may not be met. 
Any means by wliich money may be remitted may be used, but the 
actual cash must be received by the company, and remittances must 
have been cleared before the date of allotment. 

Under these circumstances the plaintiff, having repudiated in 
time, is entitled to the order he asks for. 

The company appealed. 

Gore-Brotvne, K.C.y and A. R. Kirby, for the appeal : 

The decision of the learned Judge comes to this — that cheques 
sent for application money must be cleared before the company goes 
to allotment. There is no English case on the point, but in a 
Scotch case : Glasgow Pavilion, Limited v. Motherwell [1903] (1), 
it was held that payment by cheques which could not be presented 

Section 12, sub-section 1 : ^'Everj' months from the date at which the 

company limited by shares and regis- company is entitled to commence busi- 

tered after the commencement of this ness, hold a general meeting of the 

Act shall, within a period of not less members of the company, which shall 

than one month nor more than three be called the statutory meeting." 
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until the day after allotment was payment within section 4 of the 
Companies Act, 1900. 

A bill of exchange, until it is dishonoured, even though it is for 
a smaller amount than the debt, is accord and satisfaction, though 
that might not be payment : Spargo's Case [1878] (8). 

The Act does not expressly say that payment must be in cash. 
A bill at six months might, perhaps, not be payment ; but a cheque 
payable on demand is. It is a conditional payment, and suspends 
the right of action. If the cheque is dishonoured, the debt revives ; 
but that had not happened when the company went to allotment, 
BO that at that time the company were entitled to treat the cheque 
as payment. It would be so treated if it were sued upon : Belihaw 
V. Bush [1851] (4), Griffiths v. Owen [1844] (5), Currie v. Misa 
[1875] (6), and In re Matthew, Ex parte Matthew [1884] (7). 

[Cozbns-Haedy, L.J., referred to Bottomley v. Nuttall [1858] (8). 

Stiklino, L.J., referred to Cohen v. Hale [1878] (9).] 

In two cases the cheques were paid by persons by whom they 
were indorsed. It cannot be necessary that the cheque should be 
paid by the drawer. It is sufGicient for this ^purpose if it is paid by 
a person who is liable to pay. 

[Vaughan Williams, L.J., referred to BuUen and Leake's 
Precedents of Pleadings (3rd ed.) p. 559. (5th ed.) p. 658.] 

A, H. Jessel (Macnaghten, K.C., with him), was not called upon. 

Vauohan Williams, L. J. : I think that we ought to affirm the 
judgment of Mr. Justice Swinfen Eady, and dismiss this appeal. 
[His Lordship read the judgment above set out from the beginning 
down to the words "afterwards be honoured," and said:] One 
observation which the learned Judge makes there it would, I think, 

(3) L. R. 8 Ch. 407, 414 ; 42 L. J. Ch. 488, 492 ; 28 L. T. 153 ; 21 W. R. 306. 

(4) 11 C. B. 191 ; 22 L. J. 0. P. 25 ; 17 Jur. 67. 

(5) 13 M. & W. 58, 64 ; 2 D. & L. 190 ; 13 L. J. Ex. 345, 348. 

(6) L. R. 10 Ex 153, 163, 164; 44 L. J. Ex. 94, 100; 23 W. R. 450. 

(7) 1 Morr. 47 ; 12 Q. B. D. 506 : 61 L. T. 179 ; 32 W. R. 813. 

(8) 5 0. B. (N.s.) 122, 144; 28 L. J. C. P. 110, 118; 5 Jur. (n.s.) 315. 

(9) 3 Q. B. D. 371, 373 ; 47 L. J. Q. B. 496, 497 ; 39 L. T. 35 ; 26 W. R. 680. 
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be well to emphasise, because it gets rid of any argument which 
might be put forward — I do not say rightly put forward, but which 
might be put forward — on the ground of hardship. As he points 
out, there is no real hardship resulting from holding that the 
payment intended by this Act of Parliament, which speaks of 
money being ** paid to and received by the company," must be a 
payment in cash, because the company can always, if they choose, 
clear every cheque that they receive in payment of the application 
money before making the allotment, and thus put themselves in a 
position to know for certain that they have got the cash. [His 
Lordship then read the rest of the judgment down to the words 
" cleared before the date of the allotment." He continued :] I wish 
now to say a word about the case of Glasgow Pavilion, Limited y. 
Motherwell (1). In that case, as in this, the payment of the 
application money had been made by cheque ; but in that case, 
differing from the present, tlie cheques were all duly honoured, and 
it was held by the Scotch Court that there had in that case been a 
payment to and receipt by the company of the application money 
within the meaning of section 4 of the Companies Act, 1900. It 
was said in argument that the crucial time was, and necessarily 
must be, under this section, the time of going to allotment, and 
that at the moment when the allotment was made there had not in 
that case been payment of the application money in cash ; and the 
true inference to be drawn from the judgment of the Scottish Court 
was that there need not be receipt in cash, because at the moment 
of the receipt of the application money in that case it was uncertain 
whether the cheques would be honoured or not, although ultimately 
they were honoured ; but I do not think that in the present decision 
we are deciding anything contrary to that which the Scottish Court 
held. It may very well be that the Scottish Court decided the case 
before it upon the ground that the giving of the cheques was 
conditional payment, and that, as the event had happened of the 
cheques being honoured, on that state of facts, the priyiid facie 
presumption arising of payment had never been displaced, and 
therefore, in effect, there was a payment from the first. We have 
not to decide any such question here, because in the present case 
the cheques were not all honoured ; and whatever may be the true 
effect to be given to the fact that, according to the English law, the 
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giving of a negotiable instrument, whether it be a cheque or a bill 
of exchange, operates as conditional payment, it so operates only 
unless and until that happens which will put an end to the condi- 
tional payment — that is, the dishonouring of the cheque. I say, 
without having to decide the question as to what the situation 
would be if a cheque had been given, and a question of this sort 
were raised, without the cheque having been dishonoured, that in 
the present case the cheque has been dishonoured, and therefore it 
is not possible for those who received it, and to whom the cheque 
was paid, to say that at any moment of time there in fact had been 
a payment to and a receipt by the company. 

Under these circumstances, I think that the judgment of Mr. 
Justice SwiNFEN Eadt was quite right, and that this appeal must 
be dismissed with costs. 

Stirlino, L.J. : I am of the same opinion. The question is 
whether in this case the conditions imposed by the Legislature in 
sub-section 1 of section 4 of the Companies Act, 1900, have been 
complied with. At the time of the allotment, there had been paid 
to and received by the company certain cheques. Of these cheques, 
three were afterwards dishonoured ; and the question therefore is 
whether, in these circumstances, the sum payable on application 
was paid to and received by the company. The company had only 
cheques, and they had not presented them at the time when the 
allotment was made. When they did present them, some of them 
were dishonoured. Li these circumstances, looking at the matter 
entirely apart from any technicality, it seems to me that it cannot 
be said that the sum payable on application was paid to and 
received by the company. 

As regards the efTect of the receipt of the cheque, a very similar 
point arose in the case of Cohen v. Hale (9). 

There a garnishee order was made attaching a debt. At the 
time the order was made the garnishees had given the judgment 
debtor a cheque for the amount of the debt ; but afterwards the 
cheque was stopped, and it was held that upon the cheque being 
stopped it was as if it had never been given, and that there 
was therefore an existing debt capable of being attached. The 
argument which was put forward in that case was singularly like 
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that which has been urged before us on the present occasion ; but 
it was overruled, the Court saying that the giving of the cheque 
only suspended the remedy. It did not extinguish the debt, and 
therefore when the cheque was stopped it was as if it had never 
been given. I am unable to differ from that, and on these grounds 
I think that the appeal must be dismissed. 

Cozbns-Hardy, L.J. : I am of the same opinion. It is not, in my 
view, necessary that we should express any opinion as to what 
would have been the result if the cheques which were received by 
the company had all been honoured when presented for payment. 
The Scottish Courts held that that was good payment within this 
section — I presume on the ground that the acceptance of the 
cheques was regarded as a conditional payment, and that nothing 
had happened to destroy the effect of that. But that principle, 
assuming it to be applicable at all to a case under the section, can 
have no application to a case where the cheque which has been 
accepted has been dishonoured. The effect of the dishonour of the 
cheque is that from that moment the fulfilment of the condition 
failed, and there is no payment of it at all. 

I should prefer really to look at the matter, not on those 
technical grounds, but on grounds of substance. I think the 
Legislature meant in section 4 of the Companies Act, 1900, that no 
allotment should be made until the company had actually received, 
in the ordinary mercantile business sense, the amount of the allot- 
ment money. No difficulty will arise from a business point of view if 
companies will but wait and postpone their allotment until the cheques 
which tliey have received have been cleared in the ordinary way. 

I think that this appeal must be dismissed, with costs. 

Appeal dismissed ; and if the company agreed 
to treat this as the hearing of the action, 
declaration made that the allotment was 
voidable and had been duly voided, and 
order for rectification of the register and 
repayment of the moneys paid. 

Solicitors : Blundell, Gordon, d Co,, for the Plaintiff. 
Christopher d- Rooney, for the Company. 
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In re W. TASKER AND SONS, LIMITED, HOARE v. 
W. TASKER AND SONS, LIMITED. 

1905, June 21, 22, 28, 24 ; August 5. C. A. Vaughan Williams, 
Stirling and Cozbns-Hardy, L.JJ. 

Company — Debenture — Security for Loan — Rttum to Company on Repayment of 
Loan — Transfer to Fresh Holder — Rights of Holder against other Debenture" 
holders, 

A company issued a series of debentures to rank pari passu as a first 
charge, the company not to be at liberty to create any mortgage or charge 
on the secuiity in priority to or pari passu with those debentures. Certain 
of the debentures having been issued as security for loans were, on repay- 
ment of the loans, returned to the company with blank transfers. These 
debentures were subsequently assigned to fresh holders for value by 
completing the transfers: — 

Held^ that on payment off of the loans for which they were issued as 
security the debentures were paid off, and that the holders of these deben- 
tures could not rank pari passu with the other debenture-holders. 

This was an appeal against the decision of Kekbwich, J., upon 
the further consideration of a debenture-holder's action (1). 

In 1899 the defendant company, being in want of money, borrowed 
temporary loans of l,000i. and 700Z. from two persons named Ashby 
and Herbert, and issued to the lenders debentures to twice the 
amount of their respective loans — that is, 2,000i. and 1,400L 
respectively — and it was stipulated that the company should be at 
liberty to pay oflf the advances in sums of not less than lOOi., and 
that on each such payment the lender should give up to the com- 
pany debentures to the nominal amount of twice the sum paid off* 
The debentures so issued were registered in the names of Ashby 
and Herbert. The company availed itself of the right of repayment 
so reserved, and upon each occasion received back from the lender 
debentures of twice the value of the money so paid, and also, by 
request of the company, a transfer of those debentures executed by 
the lender in blank except as to his own name. 

From time to time the company received new applications for 
debentures. Whenever such an application was received, the com- 
pany, on payment of the amount secured by the debentures, handed 
to the applicants debentures originally issued to Ashby and Herbert 
which had been returned as above stated, together with the transfers 

(1) [19051 1 Ch. 283 ; 74 L. J. Ch. 141 ; 92 L. T. 17 ; 53 W. R. 247. 
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in respect thereof, with the blanks filled in by the company, and 
the names of the tranaferees were placed on the register of deben- 
tures. In other cases the company deposited such debentures as 
security with persons who had made advances, but without the 
transfers. All the holders of these debentures were set out in the 
Second Schedule, parts 1, 2, 3, and 4, of the Master*s certificate, 
and their claim to rank pari passu with the other debenture-holders 
(who were set out in the First Schedule), was adjourned into Court. 

By the articles of association of the company the directors had 
extensive powers to borrow money not exceeding the nominal 
amount of the capital, and to secure the repayment of the same by 
the issue of debentures charged upon the property of the company, 
and any debentures might be issued to or deposited with any person 
lending money to the company by way of security, collateral or 
otherwise. 

The material articles were as follows : Article 49 : " Every deben- 
ture or other security created by the Company may be so framed 
that the same shall be assignable free from any equities between the 
Company and the original or any intermediate holders." 

Article 112 (A:) : " The directors shall have power to borrow or 
raise any sum or sums of money on such security and upon such 
terms as to interest or otherwise as they may deem fit, and for the 
purpose of securing the same and interest or for any other purpose, 
create, issue, make and give respectively any perpetual or redeem- 
able debentures or debenture stock or any mortgage or charge on 
the undertaking or the whole or any part of the property (present 
or future) or uncalled capital of the Company, and any debentures 
or debenture stock may be issued to or deposited with any person 
lending money to the company by way of security collateral or 
otherwise." 

Under these powers the company in 1896 had issued this series 
of first mortgage debentures. Each debenture contained covenants 
on the part of the company that the company would, on 1 April, 
1946, or on such earlier date as the principal moneys thereby 
secured became payable in accordance with the conditions indorsed 
thereon, pay to the person named in the debenture, or other 
registered holder thereof, the sum named therein, and would in the 
meantime pay interest on such sum at the rate of 5 per cent, per 
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annum by equal half-yearly payments on 1 April and 1 October in each 
year. The material conditions indorsed on each debenture were — 

(1) *' This debenture is one of a series of debentures of 20/., 50!., 
and lOOZ. each, issued or about to be issued by the Company for an 
aggregate amount of 85,000/. and the said debentures are all 
intended to be in the same form." 

(2) '' The debentures of this series shall rank pari pasm as a 
first charge upon the premises within charged without any pre- 
ference or priority one over another and shall until the moneys 
hereby secured shall become payable be a floating charge upon such 
premises but so that the Company is not to be at liberty to create 
any mortgage or charge thereon in priority to or pari passu with 
the said debentures." 

(3) By this condition the company was empowered (but was not 
under any obligation) at any time after 1 July, 1906, to redeem the 
debenture upon payment of the principal and interest secured 
upon giving the registered holder six months* notice of its intention 
80 to do. 

(4) "A register of the debentures will be kept at the Company's 
registered office wherein there will be entered the names, addresses, 
and descriptions of the registered holders and particulars of the 
debentures held by them respectively." 

(5) " The registered holder of this debenture will be regarded as 
exclusively entitled to the benefit thereof and the Company shall 
not be bound to enter in the register notice of any trust affecting 
this debenture or to recognise any right therein." 

(6) " Every transfer of this debenture must be in writing under 
the hand of the registered holder hereof or his legal personal 
representative." 

(9) " The principal moneys and interest hereby secured will be 
paid without regard to any equities between the Company and the 
original and any intermediate holder hereof and the receipt of the 
registered holder for such principal moneys and interest shall be a 
good discharge to the Company." 

Eekewich, J., came to the conclusion that when the repayment 
was made by the company to Ashby and Herbert the debentures 
issued as security for the debt were spent, and that when the 
company borrowed further money, whether by depositing the 
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debentures as collateral securities or by issaing them in the 
ordinary way, they really issued new debentures. There was no- 
distinction for this purpose between the different classes of persons 
mentioned in the Second Schedule. Consequently the only persona 
entitled to rank as holders of the issue of debentures for 85,000Z» 
were those mentioned in the First Schedule. 

Some of the persons mentioned in the Second Schedule appealed. 

Younger, K.C, and A. F. Peterson, for the appellants: 

The company had power to issue the debentures for double the 
amount of their loans to Ashby and Herbert by way of collateral 
security: In re Regent Canal Ironworks Co. [1876] (2). 

[Stirling, L.J., referred to In re Anglo-Danuhian Steam Naviga- 
tion and Colliery Co. [1875] (8).] 

When and as the loans were paid off it may be inferred from 
the surrounding circumstances that the company intended to keep 
the returned debentures alive: Adams v. Angcll [1877] (4). The 
debentures themselves were not paid off, but only the loan for which 
they were given as security. The actual moneys secured by th& 
debentures themselves were not then payable. The only restriction 
upon the right of a mortgagor to keep a charge alive for his owu 
benefit is that he cannot set it up against his own creditor i 
Thome v. Cann [1894] (5), and Liquidation Estates Purchase Co. v.. 
Wilhughby [1898] (6). 

[Cozens- Hardy, L.J., referred to Watts v. Symes [1846] (7). 

Stirling, L. J., referred to Johnston v. Webster [1854] (8) ; Otter 
V. Lord Vaux [1856] (9) and Frazer v. Jones [1846] (10).] 

(2) 3 Ch. I). 43 ; 45 L. J. Ch. 360, 620 ; 35 L. T. 288 ; 24 W. R. 687. 

(3) L. R. 20 Eq. 339; 44 L. J. Ch. 602 ; 33 L. T. 118 ; 23 W. R. 783. 

(4) 5 Ch. D. 634 ; 46 L. J. Ch. 352 ; 36 L. T. 334. 

(5) [1895] A. C. 11 ; 64 L. J. Ch. 1 ; 71 L. T. 852 ; 11 R. 67. 

(6) [1898] A. C. 321 ; 67 L. J. Ch. 251 ; 78 L. T. 329. 

(7) 1 De a. M. & G. 240; 21 L. J. Ch. 713; 16 Jur. 114. 

(8) 4 De G. M. & G. 474, 488 ; 3 Eq. R. 101 ; 24 L. J. Ch. 300, 304 ; 3 W. R. 
84 ; 1 Jur. (n.s.) 145. 

(9) 6 De G. M. & G. 638, 643; 26 L. J. Ch. 128, 129; 5 W. R, 188; 3. 
Jur. (N.8.) 169. 

(10) 6 Hare. 475, 481 ; 17 L. J. Ch. 353; 12 Jur. 443. 
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By snbsequently assigning the debentures for value and register- 
ing the transfer, the company is eflfectually estopped from denying 
that the debentures were kept alive. Then, the debentures having 
been so kept alive and transferred for value, condition 9 comes into 
operation, and the other debenture-holders have no equity to 
prevent the bargain being carried into effect : Palmer's Company 
Precedents (8th ed. 1900), vol. iii. (" Debentures "), p. 20. The 
case of In re George Routledge dc Sons, Limited; Hummel v. George 
Routledge d Sons, Limited [1904] (11), by which Kekewich, J., 
was really influenced, is entirely distinguishable, as the deben- 
tures there had been assigned to the company and the company 
had been registered as owner, while in the present case the 
company never became registered holder or transferee of the 
debentures. 

P. 0. Lmcrence, K.C., and Ashton Cross, for the plaintiff in 
th€ action : 

These debentures were issued at the date of the advance by 
Ashby and Herbert, and it makes no difference that they were 
issued by way of collateral security. When they were once paid 
off by repayment of the loan they became spent, and there was 
no power to re-issue them, and a prohibition to do so is con- 
tained in conditions 1 and 2. The judgment of Buckley, J. in 
In re George Routledge d Sons, Limited (11) shows that these 
debentures were spent, and as against the other debenture- 
holders the holders of these debentures are merely in the position 
of transferees of debentures which have been paid off. The 
assignee of debentures of a company is in no better position 
than the company itselL No authority is wanted for that pro- 
position. If it were desired to establish the contrary, authority 
should be produced, and there has been none. There is a dictum 
in Otter v. Lord Vaux (9) to the effect that a mortgagor can 
keep alive a security for his own benefit after payment ; but the 
mere fact that a man says that property which has lapsed to 
himself is not to merge, or that he takes it back in the name of 

(11) 11 Manson, 404; [1904] 2 Ch. 474 ; 73 L. J. Ch. 843 ; 91 L. T. 288; 63 
W. R. 44. 
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trustees, does not prevent merger in equity. Something more is 
wanted: Thorne v. Cann (5). 

Sheldon, for other debenture-holders in the First Schedule : 

A man cannot at the same time be his own debtor and creditor. 
That is self evident. It is the ground on which an executor is 
allowed to retain his own debt. Assigning the debt to a trustee 
only gets rid of the technical dij£culty that a man cannot both sue 
and be sued in respect of the same debt. 

The principal debtor cannot keep alive an incumbrance created 
by himself as against other incumbrances of his own making. 
Moicatt V. Castle Steel and Iron Woi'ks Co. [1886] (12) and Robinson 
V. Montgomeryshire Brewery Co, [1896] (18). He can keep it alive 
as against incumbrances on the property not created by him. 
Thorne v. Cann (6) was a case of that kind. In the present case 
the debentures were paid off with the money of the principal 
debtor, and they cannot be kept alive as against other incumbrances 
created by the debtor. 

Younger, K,C., in reply: 

The holders of these debentures had no notice of any irregularity 
and in their hands the debentures are a valid charge : In re Strand 
Music Hall Co. [1865] (14). 

[He also cited in addition Conveyancing and Law of Property 
Act, 1881, s. 15, and Piatt v. Mendel [1884] (15).] 

Cur. adiK vult. 
August 5. 

Vaughan Williams, L. J.: In my opinion the judgment of 
Mr. Justice Eekewigh in this case ought to be affirmed. The 
same point appears to have been already decided by Mr. Justice 
Buckley in In re Geoi'ge lioutledge dt Sons, Limited (11). I have 
had the opportunity of reading the judgments of Lord Justice 
Stirling and Lord Justice Cozens-Hardy in the present case, and 

(12) 34 Ch. D. 58 ; 55 L. T. 645. 

(13) 3 Manson, 279; [189(5] 2 Ch. 841, 849 ; 65 L. J. Ch. 915, 918. 

(14) 3 De G. J. & S., 147 ; 13 L. T. 177 ; 14 W. R. 6. 

(15) 27 Ch. D. 246; 54 L. J. Ch. 1145; 51 L. T. 424; 32 W. E. 918. 

M. — VOL. XII. 21 
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it is sufficient for me to say that the conclusion at which I have 
arrived is fortified by the reasoning contained in those judgments. 

Stiblino, L.J., read the following judgment: The question on 
this appeal is whether the holders of certain debentures forming 
part of an issue by the company of first mortgage debentures to the 
nominal amount of 85,000Z. are entitled to the benefit of such 
debentures as against the holders of the other debentures. [His 
Lordship referred to the facts, and continued :] It was not disputed 
that if no repayment had been made to Ashby and Herbert, and 
the debentures had remained in their hands, they would have been 
entitled to prove in the action and to receive dividends on the full 
amount of the debentures in their hands pari passu with the other 
debenture-holders until they received in full the principal and 
interest due to them. This right was established by the Court of 
Appeal in In re Regent's Caned Ironworks Co. (2). It was there 
decided that a company may issue or deposit debentures by way of 
collateral security for money lent, and that the holders of other 
debentures of the same issue have no equity to prevent such 
a bargain from being carried into effect. That case, however, 
does not govern the present, because there the holders of the 
debentures were in substance (though not formally) the original 
holders for value, standing in the position of Ashby and Herbert 
in the present case, and not in the position of the transferees 
from them. 

It is settled law that a mortgagor who pays off an incumbrance 
created by himself on real estate cannot set it up against a subse- 
quent incumbrancer — Otter v. Lard Vaux (9). Dealing with the 
case just cited, Lord Granworth, L.G., states the rule thus : '' The 
case is therefore to all intents and purposes that of a mortgagor 
liable to pay a sum of money to his first incumbrancer paying it 
and getting a transfer ; but that transfer is something which, upon 
general principle, he cannot set up as against a creditor claiming 
by a title subsequent to that of the person whose charge he has so 
paid off: he pays it off for the benefit of the inheritance ; and all 
persons who are entitled to any portion of the inheritance under 
him are also entitled to the benefit of his having liquidated a 
demand prior to their title." Lord Granworth speaks of a creditor 
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claiming by title subsequent to that of the person whose charge is 
paid off; but, on principle, I can see no distinction between the 
position of such a creditor and that of one who ranks pari passu 
* with the incumbrances paid ofif. This being so, it seems to me that, - 
even if the company could keep alive the debentures handed over 
by Ashby and Herbert when they were paid off, and has effectually 
done so — points which are of considerable, but perhaps not of 
insuperable, difl&culty — still the company could not set up those 
debentures against the holders of the other debentures. Further, 
I think that the transferees who dealt with the company and not 
with Ashby or Herbert are in no better position. 

In the first place, it seems to me that, in the circumstances of 
this case, the transfers could only confer a legal title by way of 
assignment, under the provisions of section 26, sub-section 6, of the 
Judicature Act, 1873 ; and that title would be " subject to all 
equities which would have been entitled to priority over the right 
of the assignee if this Act had not passed,'* and consequently 
subject to the equities of the other debenture-holders. It may be 
that the holders acquired a title by estoppel against the company ; 
but this estoppel would not bind the other debenture-holders — see 
Motratt V. Castle Steel and Iromvorks Co. (11). Again, condition 9, 
which provides that "the principal moneys and interest hereby 
secured will be paid without regard to any equities between the 
company and any intermediate holder," does not appear to meet 
the present cane. That clause is indeed sufficient to prevent the 
company from availing itself of any equity to which it was entitled 
against an intermediate holder — see In re Blakeley Ordnance Co., 
Ex parte New Zealand Banking Coiporation [1867] (16) ; but the 
equity here set up is not that of the company, but of the other 
debenture-holders, who, in my opinion, could only be excluded from 
setting up their equity by clear language, as, for example, by words 
expressly authorising the company to re-issue debentures which had 
been paid off. 

I was at one time impressed with the distinction sought to be 
drawn in argument between redemption under the conditions of the 
debentures and payment off by virtue of the stipulation contained 

(16) L. R. 3 Ch. 154 ; 37 L. J. Ch. 418 ; 18 L. T. 132 ; 16 W. E. 533. 

21 2 
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in a collateral contract; but the rule stated in Otter v. Lord 
Vaux (9) appears to me to be independent of any such considera- 
tions. It would apply, for example, when the payment off was the 
result of a bargain voluntarily entered into between mortgagor and 
mortgagee before the time for redemption of the mortgage had 
arrived. For these reasons I feel constrained to come to the con- 
clusion that the appeal fails. I much regret the result, for it is not 
suggested that there has been any want of good faith in the trans- 
actions which have given rise to the question ; and the present 
holders (who, as I understand, were ignorant of the facts) may well 
be excused if they failed to detect the possible infirmity of the title 
which they accepted. 

Cozbns-Hardy, L.J., read the following judgment: In the course 
of the arguments on this appeal many im})ortant and difficult 
questions have been faised. But in the view which I take it is not 
necessary for our decision that a positive answer should be given to 
all of these questions. I propose, therefore, to deal very briefly 
with several of them. It has been argued that a company which 
has once issued debentures to the full authorised amount may 
nevertheless re-issue debentures which have been paid off, although 
there is no express power reserved so to do. As at present advised, 
I til ink a company cannot under such circumstances re>issue. The 
re-issue is in substance the creation of a fresh charge. The extin- 
guishment of the old charge must enure to the benefit of the persons 
entitled to pari passu charges — Frazer v. Jones (10). But it suffices 
in the present case to say that the company did not profess to 
re-issue, and that the appellants must succeed or fail as transferees 
of issued debentures. I will only add that in any case in which a 
company re-issues debentures the claims of the Revenue authorities 
will demand consideration. 

Again, it was argued that a company, by registering a transfer of 
a debenture, is estopped from denying its existence and validity. 
But this will not suffice for the appellants, for assuming, without 
deciding, that they have a good title by estoppel against the com- 
pany, the respondents, who are registered holders of the admittedly 
valid debentures, are in no way estopped from disputing the validity 
of the debentures registered in the names of the appellants. Mowatt 
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V. Castle Steel and Ironworks Co. (12) is a clear authority against 
any such contention. 

It is necessary, therefore, to consider whether, as against the 
respondents, the appellants can establish a right to rank as trans- 
ferees and holders of debentures of the first issue. Now, it has not 
been, and it cannot be, disputed that the debentures in respect of 
which the appellants claim were issued to Herbert and Ashby, who 
were registered as holders, and for this purpose it is not material 
that they were issued as so-called " callateral security " for loans of 
lesser amount than the face value of the debentures. The deben- 
tures thus issued were redeemed by the company when the loans 
were paid ofif. The debentures themselves were handed back to 
the company together with transfers in blank. From that time 
Herbert and Ashby had nothing to do with, and had no interest in, 
the debentures. The appellants did not contract with Herbert or 
with Ashby. They entered into direct relation with the company, and 
after a considerable interval paid to the company the face value of 
the debentures. The blank transfers were filled up, and the 
appellants were entered on the register as holders. It seems to me 
that the redemption of the debentures by payment off of the loans 
must involve precisely the same consequences as if the debentures 
had been redeemed by payment off of the amount due on the 
debentures themselves. In either case the debentures were spent ; 
nothing was due under or in respect of them. But it is argued 
that they were kept alive, though in a state of suspended animation, 
and were capable of transfer at the dates when they were trans- 
ferred to the appellants. It is well established that, if a limited 
owner, such as a tenant for life, pays off a charge on the inheritance 
there is a presumption that he does not make a present of it to the 
owners of the inheritance. So long as he lives, he is the person 
whose duty it is to keep down and whose right it is to receive the 
interest. But on his death his executors are entitled to a charge 
on the inheritance, with interest from his death. The charge 
extends beyond the life estate, and no question of merger or 
extinguishment arises. Lord Cranworth, in Morley v. Morley 
[1856] (17), states the principle very clearly thus : ** The result of 

(17) 5 De G. M. & G. 6J0, 620; 25 L. J. Ch. 1, 3; 4 W. R. 75 ; 1 Jur. (n.s.) 
1097. 
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the long series of authorities, proceeding upon a very intelligible 
principle, I take to be this, that when an incumbrance is paid off 
by the person having a partial interest (that is, an interest less 
than the whole inheritance), unless there is something to show a 
contrary intention, tlie presumption is that he meant to do that 
which in law and equity he might have done, namely to keep it 
alive for his own interest, and that the omission was a mere over- 
sight ; in such a case the Court will supply that omission by giving 
him, or causing the proper parties to give him, if necessary, an 
assignment or an instrument which shall put him in the same 
position as if he had obtained it for himself. The presumption is 
different where the party paying off the incumbrance is entitled to 
the inheritance — where he is absolutely entitled to the fee simple." 
The presumption in favour of extinguishment where the incum- 
brance is paid off by the owner of the inheritance does not arise, 
or may be rebutted under certain circumstances. In Thome v. 
Cann (5), Lord Macnaghten says : *' Nothing I think is better 
settled than this, that when the owner of an estate pays charges on 
the estate which he is not personally liable to pay, the question 
whetlier those charges are to be considered as extinguished or as 
kept alive for his benefit is simply a question of intention. You 
may find the intention in the deed, or you may find it in the 
circumstances attending the transaction, or you may presume an 
intention from considering whether it is or is not for his benefit that 
the charge should be kept on foot." The same principle is again 
laid down in TAquidafion Estates Purchase Co. v. Wiiloughby (6). 
It will be observed that Lord Macnaghten carefully limits the 
doctrine of keeping alive to an owner who is not personally liable 
to pay ; and, so far as I am aware, there is no authority for extend- 
ing it to an owner who is simply paying off his own debt. It is not 
easy to see how it can be to his interest to keep alive his own debt, 
which he cannot set up against his own subsequent or pan 2)as8u 
incumbrances. Nor is it easy to follow the argument that a debtor 
who has paid off his debt and thus satisfied his legal obligation can 
keep it, or the security for it, alive for his own purposes. The 
language of Lord Cran worth in Otter v. Lord Vaux (5), seems to 
me to indicate that in his view this cannot be done. He says, 
'' The case is therefore to all intents and purposes that of a 
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mortgagor liable to pay a sum of money to his first incumbrancer, 
paying it and getting a transfer; but that transfer is something 
which, upon general principle, he cannot set up against a creditor 
claiming by a title subsequent to that of the person whose charge 
he has so paid oflf." This, too, was the view of Mr. Justice Buckley 
in the recent case of In re George Routledge d SonSj Limited (11), 
though possibly his observations may be regarded only as dicta. 
If, therefore, it were necessary for the decision of the present case, 
I should be prepared to hold that the company could not keep alive 
their debt when once paid oflf. 

But assuming, contrary to my present view, that it is possible 
for an owner in fee to keep alive his own debt, I think it is clear 
that his intention must be unequivocally manifested at the time 
when the debt is paid off, and that the presumption of extinguish- 
ment cannot be rebutted by subsequent acts. In the present case 
there is no expressed intention at the time, and there is nothing 
which can be referred to as indicating intention at the time, unless 
it be the taking transfers in blank. But, in my opinion, that is 
not BuflScient. An act of doubtful and equivocal import cannot 
rebut the legal presumption. Even a cotemporaneous transfer of 
the charge to a trustee is not conclusive evidence against the 
presumption. The intention to keep alive must, in the language 
of Lord Lakgdale, not be 'Meft as matter of implication and 
inference," but must be ** clearly and unequivocally expressed " — 
Hood V. Phillips [1841] (18). Nor can it be said that the company 
had any interest in keeping alive the debt and the security, for they 
could not in any way use it against their own incumbrancers. I 
think the debentures when redeemed must be considered as dead 
and gone for all purposes, and as incapable of transfer. They were 
no longer part of the series, they were merely pieces of paper ; and 
that being so, the 9th condition, upon which so much reliance was 
placed by counsel for the appellants, has no application. Tlie 
result is that, the instant the debentures were redeemed by the 
company, the redemption enured for the benefit of all persons 
entitled to the pari passu charge. The appellants cannot be in any 
better position than the company through whom they claim. 
Their title is subsequent in date to that of the respondents, and 
(18) 3 Beav. 513, 519. 
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there being no question of 'legal estate, priority of date is the 
governing element. 

For these reasons I think the judgment of Mr. Justice Kekewich 
^*as correct, and that this appeal must be dismissed with costs. 

Appeal dismissed. 

Solicitors : Mackrell, Maton, Godlee d Qidncey, agents for 
P. E. J. Talbot, Andover, for the Appellants. 
Wood d' Wootton ; E. Bevir, for the Respondents. 



ROBINSON PRINTING CO. v. "CHIC," LIMITED. 
1905, April 8, 4, 14. Warrington, J. 

Company — Debenture — Receiver for Debenture-holders — Poivera — Charge on ABaets 
in Priority to Debentures — Pledging Credit of Debenture-holders — Conveyancing 
and Law of Property Act, 1881, s, 24, aub-s, 8. 

A receiver was appointed by debenture-holders under a power conferred 
by the debentures. The receiver was authorised by the terms of the deben- 
tiu'es (inter ulia)to take possession of the property charged by the debentures; 
to carry on or concur in carrying on the business of the company ; and to 
make any arrangement or compromise which he should think expedient in 
the interests of the debenture-holders : — 

Heldy that, for the purpose of carrying on the business of the company, 
the receiver might, first, create a valid charge on property comprised in the 
debentures to have priority over the charge of the debenture-holders ; and 
secoudly, pledge the pei-sonal credit of the debenture-holders. 

The defendants company were proprietors of a paper called 
Chic. The company had issued debentures to the amount of 
4,700/., and they were, in May, 1904, all held by the defendants 
O'Malley and Fuller ; the defendant Mustart subsequently acquired 
some. O'Malley was the managing director of the company. The 
debentures were all in the same form, and contained a charge on 
the undertaking of the company and on all its property, present 
and future, including its uncalled capital for the time being. The 
conditions indorsed contained the following material provisions: 
''(6) The principal moneys hereby secured shall immediately 
become payable — {a) if the company makes default for a period 
of six calendar months in the payment of any interest hereby 
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secured, and the registered holder hereof before such interest ia 
paid by notice in writing to the company calls in such principal 
moneys; or {b) if an order is made or an effective resolution 
passed for the winding-up of the company. (7) At any time after 
the principal moneys hereby secured become payable, the regis* 
tered holder of this deed may, with the consent in writing of the 
holders of the majority in value of the outstanding debentures,, 
appoint by writing any person or persons to be a receiver or receivers- 
of the property charged by the debentures, and such appointment 
shall be as effective as if all the holders of debentures had con- 
curred in such appointment. And a receiver so appointed shall have 
power — (1) to take possession of the property charged by the deben- 
tures ; (2) to carry on or concur in carrying on the business of the 
company; (3) to sell or concur in selling any of the property charged 
by the debentures ; (4) to make any arrangement or compromise 
which he shall think expedient in the interests of the debenture- 
holders. And all moneys received by such receiver shall, after pro- 
viding for the matters specified in the first three paragraphs of 
sub-section 8 of section 24 of the Conveyancing and Law of Pro- 
perty Act, 1881 (1), and for the purposes aforesaid be applied in or 
towards satisfaction pari passu of the debentures.*' There was no 
further reference to, and no incorporation of, any of the provisions- 
of section 24. The principal moneys having become payable, the 
defendants 0*Malley and Fuller, on 21 May, 1904, appointed one 
Ramsay Colles to be receiver on behalf of the debenture-holders. 

The plaintiffs were printers, and in May, 1904, were printing 
Chic for the defendant company upon the terms expressed in a 
letter of 5 March, 1904. After his appointment as receiver, CoUes. 
took possession of the undertaking and accounts of the company, 
and proceeded to carry on the business, and the plaintiffs continued 

(1) The first three paragraphs of payments, and the interest on all prin- 

sub-section 8 of section 24 of the Con- cipal sums having priority to the mort> 

veyaucing and Law of Property Act, gage in light whereof he is receiver ; 

1881, are as follows: '*The receiver and (iii.) in payment of his commis- 

shall apply all money received by sion, and of the premiums on fire, life^ 

him as follows (namely) : (i.) In dis- or other insurances, if any, properly 

charge of all rents, taxes, rates, payable under the mortgage deed or 

and outgoings whatever affecting the under this Act, and the cost of exe- 

mortgaged property; and (ii.) in keep- cuting necessary or pix)per repairs* 

ing down all annual sums or other directed in writiug by the mortgagee.'*^ 
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to print the paper. On 26 July a large sum was due to the plain- 
tiffs, and they held some dishonoured cheques and bills of Colles ; 
there was another bill falling due, and Colles had no funds to meet 
it. Under these circumstances the plaintiffs refused to go on 
printing the paper, or to deliver the issue of 30 July, unless they 
were paid, and on 26 July, 1904, the defendant O'Malleyand Colles 
saw Robinson, a representative of the plaintiffs, with a view to 
induce them to continue to print and to deliver the issue of 
dO July. The result was the writing to the plaintiffs by Colles 
And O'Malley of the following letter: "Referring to our conver- 
sation with your Mr. Robinson this morning, I am willing and 
hereby agree to assign you all advertising book debts belonging to 
Chic, Limited, or to me as receiver for the debenture-holders, and I 
further agree to assign, and hereby authorise you to collect, the 
revenue from advertisements in the present week's issue of the 
paper, and each week hereafter, until your accounts, both present 
And future, are cleared. It is understood that the said accounts are 
collected in the name of Chic, Limited, and that you appoint me 
one of your agents at 3, Arundel Street, Strand, to receive and give 
receipts on your account, such remittances to be sent daily to you 
•or paid to your order. As consideration herefor you agree to 
deliver copies of the present week's issue immediately, and to 
deliver all future copies punctually to time arranged, also that you 
arrange to take up the bills and drafts at present outstanding. It 
is understood that tlie amount of the printing and paper (which 
paper you will supply for the present) will be covered by the 
advertisement revenue of each issue subject to arrangement of 
•costs of collection. Any difference or dispute as to the meaning or 
construction of any of this letter is to be referred to the arbitration 
of such arbitrator as is agreed upon by Mr. Thomas Robinson and 
Mr. William O'Malley, M.P., or in the event of any disagreement 
by the president for the time bting of the London Chamber of 
Commerce — Ramsay Colles, receiver for the debenture-holders. I 
concur with above arrangement. — W. O'Malley." The plaintiffs 
thereupon consented to deliver, and did deliver, the current issue, 
and continued to print for the plaintiffs until the events happened 
which are mentioned in the next paragraph. 

On 27 September, 1904, the defendants O'Malley, Fuller, and 
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Mustart appointed the defendant Carr to be receiver and manager 
of the business of the company, and of all its property and effects 
comprised in the debentures in the place of Colles. On 28 September 
the defendant Carr wrote the following letter to the plaintiffs : 
^* Chic, Limited. I beg to inform you that I have been appointed 
receiver for the debenture-holders in the above company. I also 
beg to inform you that the letter given to you on 26 July last, 
charging the book debts of Chic, Limited, to your company, is 
irregular and cannot be recognised by me, and I have to request 
you not to make application for any of the said book debts. The 
work which you have in hand for the next issue — 7,000 copies and 
600 posters — I shall be prepared to pay for on the papers being 
delivered at Arundel Street on Tuesday morning next." The work 
in hand was duly delivered, but the defendant Carr failed to pay 
the cost thereof amounting to 68^ Os. Qd., but with his defence he 
paid that sum into Court with a denial of liability. 

On 14 October, 1904, the plaintiffs issued the writ in this action 
against Chic, Limited, the receiver Carr, and the three debenture- 
holders, and claimed (inter alia) against all the defendants a declara- 
tion that they, the plaintiffs, were entitled by virtue of the agreement 
of 26 July, 1904, to an equitable lien or charge upon all advertising 
book debts belonging to Chic, Limited, or to the receiver for 
debenture-holders, and to the revenue from advertisements appear- 
ing in Chic, Limited, until the account due to the plaintiffs for 
printing Chic, and for the paper supplied by the plaintiffs to Chic, 
was paid and satisfied ; if and so far as might be necessary an 
account of all moneys due to the plaintiffs and payment thereof ; 
and against the defendant Carr an account of all moneys received 
by him in respect of advertising book debts belonging to Chic, 
Limited, and payment thereof. In the Long Vacation an applica- 
tion was made to Warrington, J., for a receiver of the advertising 
book debts, and refused. Upon appeal, the Court of Appeal on 
24 November, 1904, appointed the defendant Carr receiver of the 
advertising book debts belonging to Chic, Limited, existing on 
27 September, 1904. The defendant Carr carried in an account as 
receiver under this order, and from that account it appeared that at 
the date of the issue of the writ he had received a sum of 17/. lis. in 
respect of debts becoming payable on or before 27 September, 1904. 
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Levett, K.C.y and T. Eustace Smith, for the plaintifif : 

It cannot be disputed that the letter of 26 July, 1904, purported 
to give an effective charge upon the advertising book debts, and it 
was to endure until the debts were paid. An agent is entitled to be 
indemnified out of his receipts against all his liabilities, and this 
right is prior to that of the debenture-holders : Strapp v. BuU 
[1896] (2), Levi/v. Davis [1900] (3), and Lire Glasdir Copper Mineg, 
Limited [1905] (4). This right he could transfer to the plaintiffs, 
and they being subrogated to his rights have a claim to the property 
in priority to the debenture-holders. But the power " to make any 
arrangement or compromise which he shall think expedient in the 
interests of the debenture-holders" authorises the making of a 
mortgage : In re Jones ; Button v. Brookfield [1889] (5). There is 
the further question — namely, whether or not the debenture-holders 
are personally liable. It has been decided that they are under the 
circumstances : In re Vimbos, Limited [1900] (6). The measure of 
liability is that laid down by the Court of Appeal in GaskeU v. 
Gosling [1896] (7). This is unaffected by the reversal of this case 
by the House of Lords : Gosling v. GaskeU [1897] (8). 

Henry Ten-ell, K.C.y and Ashton Cross, for the debenture- 
holders : 

The receiver was the agent of the mortgagor, the defendant com- 
pany, and not of the debenture-holders. A receiver appointed by 
the Court is from the nature and object of his appointment the 
agent of both parties. Under the Conveyancing and Law of Pro- 
perty Act, 1881 (1), the receiver is the agent of the mortgagor, and 
the parties here, by incorporating the provisions of that statute, 
and from the other terms of the debentures, have made it clear that 
the receiver was to be the agent of the mortgagor. In re Vimbos, 

(2) 2 Manson, 441; [1895] 2 Ch. 1 ; 64 L. J. Ch. 658; 72 L. T. 514; 4S 
W. R. 641 ; 12 R. 387. 

(3) [1900] W. N. 174; 35 L. J. N. C. 45H. 

(4) [1905] W. N. 57; 40 L. J. N. C. 241. 

(o) 59 L. J. Ch. 31 ; 61 L. T. 661 ; 38 W. R. 90. 

(6) 8 Manson, 101; [1900] 1 Ch. 470; 69 L. J. Ch. 209; 82 L. T. 697; 41^ 
W. R 520. 

(7) [1896] 1 Q. B. 669 ; 65 L. J. Q. B. 435 ; 74 L. T. 674. 

(8) [1897] A. C. 575 ; 66 L. J. Q. B. 848 ; 77 L. T. 314 ; 46 W. B. 208. 
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Limited {^), is no decision on the point for which it is cited. The 
result of Jeffarys v. Dickson [1866] (9), which is cited in that case, 
is incorrectly given. Jeffenjs v. Dickson (9), Gosling v. Ga8kell{8), 
and Coxy. Hickman [1860] (10) are opposed to any idea of authority 
in the receiver to create rights in priority to the debenture-holders. 
A receiver who is not appointed hy the Court is under no personal 
liability, and being under no personal liability cannot claim an 
indemnity : Owen v. Cronk [1894] (11) and Burt v. Bull [1894] (12). 
There is no foundation for a personal claim against the debenture- 
holders. 

W, J. L, Ambrose, for the receiver : 

At the date when the writ was issued there was no available 
cause of action against the receiver. The plaintiffs have mis- 
conceived their remedy, which is in other proceedings when the 
receiver brings in his account. 

Levett, K.C., in reply, referred to Law v. Olenn [1867] (13). 

AjyrU 14. 

Warrington, J., read a written judgment in which he set out the 
facts as above, and continued : The plaintiffs contend — First, that 
they are entitled to a charge in priority to the debentures, on all 
the advertising book debts covered by the letter of 26 July, with 
necessary ancillary relief, including payment by the defendant Carr 
of the ni. lis. as moneys of the plaintiffs in his hands at the date 
of the issue of the writ. They contend, secondly, that the three 
debenture-holders are personally liable for the moneys due to the 
plaintiffs on the footing that CoUes was their agent and had authority 
to pledge their credit to the plaintiffs. They also contend that Carr 
is personally liable for the 63Z. Os. Sd. The plaintiffs* first con- 
tention involves the consideration of the position of the receiver 

(9) L. R i Ch. 183; 35 L. J. Ch. 376; M L. T, 208; 14 W. E. 322; 12 
Jur. (N.8.) 281. 

(10) 8 H. L. C. 268; 9 C. B. (N.s.) 47; 30 L. J. C. P. 125; 3 L. T. 185; 8 
W. E. 754 ; 7 Jur. (n.8.) 105. 

(11) 2 Manson, 115 ; [1895] 1 Q. B. 265; 64 L. J. Q. B. 288; 14 R 229. 

(12) 2 Manson, 94; [1895] 1 Q. B. 276; 64 L. J. Q. B. 232; 71 L. T. 810; 
48 W. E. 180; 14 E. 65. 

(13) L. E. 2 Ch, 634- 
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appointed under the debentures, \^hose agent he was, and what wa& 
the extent of his authority; and also the true construction and 
effect of the letter of 26 July. First, then, as to the position of th& 
receiver. There is no general rule of law which is of any assistance. 
In Jefferyn v. Dickson (9) Lord Chancellor Cranworth said : " A 
receiver who has been appointed by a mortgagee under the ordinary 
power for that purpose, is in possession as agent, not of the mort- 
gagee, but of the mortgagor, and it cannot be that the mortgagor, 
if his agent is receiving and misapplying the rents, has no meana 
of calling him to account without paying off the mortgage. It may 
be that he could not make the mortgagee party to a bill against the 
receiver without offering to redeem ; but if that be so, it must 
follow that he might file a bill against the receiver alone, treating 
him as his agent, bound to account for all his receipts after keeping 
down the interest due to the mortgagee. And this may well be ; 
for though it is the mortgagee who in fact appoints the receiver, 
yet in making the appointment the mortgagee acts, and it is the 
object of the parties that he should act, as agent for the mortgagor. 
He, as agent for the mortgagor, appoints a person to receive the 
rents, with directions to keep down the interest of the mortgage, and 
to account for the surplus to the mortgagor as his principal. These 
directions are supposed to emanate, not from the mortgagee, but 
from the mortgagor ; and the receiver, therefore, in the relation 
between himself and the mortgagor, stands in the position of a 
person appointed by a deed to which the mortgagee was no party." 
The Lord Chancellor is there dealing with a receiver appointed 
under the ordinary power — that is to say, either by the mortgagor 
himself in pursuance of provisions in the mortgage deed, or by the 
mortgagee under similar provisions, or under the Act then subsist- 
ing — namely. Lord Cranworth's Act (23 & 24 Vict. c. 145). In all 
these cases there was an express provision that the receiver should 
be the agent of the mortgagor (see the remarks of Lord Justice 
EioBY in Gaskell v. Gosling (7)). This case, therefore, and, for 
similar reasons, Otven v. Cronk (11) and Gosling v. Gaskell (8), are 
of no assistance to me in deciding the question now before the 
Court. 

I turn, therefore, to the construction of the debenture, and notice 
the following points. The receiver is appointed receiver of the 
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property charged. His appointment is to be as efifective as if all 
the debenture-holders had concurred. He is to have power not only 
to take possession of the property and to carry on the business, but 
he is to sell the property comprised in the debentures. He may 
make arrangements in the interests of the debenture-holders ; and,, 
finally, any moneys in his hands are to be applied in satisfaction of 
the del>entures. If he exercises his power to sell it must be by 
virtue of and for the purpose of realising the charge created by the 
debentures ; the business is carried on for the sole benefit, so far aa 
the provisions of the document are concerned, of the debenture* 
holders, and, in my opinion, having regard to all the points I have- 
mentioned, he is their agent. I think he is also for some purposes, 
the agent of the company, and certainly to such an extent as may 
be necessary to enable him to exercise the powers conferred upon 
him by the debenture. I am glad to be supported in the view that 
the receiver is the agent of the debenture-holders by the judgment 
of Mr. Justice Cozens-Hardy in In re Vimbos, Limited (6), where 
that learned Judge, after reading the very similar condition 
indorsed on the debenture he was considering, says this : " It is 
remarkable that that power differs in almost every material respect 
from the ordinary power which is given to mortgagees. There is- 
nothing to say that the receiver is to be the agent of the mortgagor 
who is solely to be responsible for his acts and defaults, as in the 
Conveyancing Act. There is nothing whatever to say what he is to- 
do with moneys which he receives. There is no direction to him to 
keep down the interest on the mortgage, or pay any arrears or 
surplus over to the mortgagor. There are none of those provisions 
one finds in an ordinary receivership deed, and it does seem to me 
that the receiver in these circumstances was the agent of the persons 
who appointed him, not the agent of the mortgagor; and it follows 
from that, of course, that the debenture-holders themselves would 
be answerable for all the faults and omissions of the receiver." 
The condition that learned Judge was dealing with was almost, but 
not quite, identical with that in the present case. 

Next, as to the extent of the receiver's authority. Appointed as 
he was by the debenture-holders as their own agent, and authorised 
to make such arrangements as he might think expedient in their 
interests, I am of opinion that he had authority to pledge the assets- 
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in priority to their charge, if, as in the present case, he thought it 
desirable so to do to insure the effectual carrying on of the business, 
and, further, so far as the authority of the company was required, 
to make such charge effectual, he had their authority. I now 
■come to the letter of 26 July. If I am right in the views I have 
expressed, the receiver had power to dispose of debts due to the 
company at the date of his appointment, and those subsequently 
becoming due to himself as agent of the debenture-holders during 
the continuance of his agency, but lie would have no authority to 
dispose of debts becoming due to a subsequent receiver. In my 
judgment the true effect of the letter of 26 July is to assign in 
equity to the plaintiffs the debts of which he had power to dispose, 
to such an extent as was necessary to secure payment of the 
moneys then due and thereafter to become due to them. The 
plaintiffs are therefore entitled to a declaration substantially in 
accordance with paragraph 1 of the claim — namely, to receive the 
advertising book debts belonging to Chic, Limited, ot to the receiver 
and to revenue from advertisements until the account due is paid, 
limited to debts existing on 27 September, 1904, and to ancillary 
relief. 

Secondly, as to the personal liability of the debenture-holders. 
The receiver is their agent, he is authorised by them to carry on a 
business on their behalf and for their benefit ; according to prin- 
jciples of law recognised in Cox v. Hickman (10) the principals are 
in such a case liable for debts properly incurred in the ordinary 
course of the business in question. The original contract of 
5 March was, I think, determined by the change of personality 
involved in the appointment of the receiver, and the subsequent 
•employment of the plaintiffs was a fresh contract between them and 
the receiver, and they are entitled to look to the debenture-holders 
ior payment. As regards Mustart, however, I do not see how he 
can be liable for any debt inc rred before he became a debenture- 
holder. There must therefore be an order against the defendants 
O'Malley and Fuller to pay to the plaintiffs the amount of their 
claim when ascertained, and against the defendant Mustart a 
similar order confined to so much of their claim as arose since he 
became a debenture-holder. As to Carr, the letter of 28 September 
contains, in my opinion, a personal promise to pay, and the 
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632. 08. &d. must therefore be paid out to the plaintiffs. The 
defendant Carr has also admitted by his account that he had in his 
hands at the date of the writ 111. lis., which^ according to the 
views I have expressed, should have been paid to the plaintiffs. 
There must be an order on him to pay this sum. I do not see how 
I can make any distinction in the matter of costs, and there must 
be an order on the defendants generally to pay the costs. 

Solicitors : C. G. Algar, for the Plaintiffs. 

H. Nelson Paisley, for the Defendants. 



In rb southern BRAZILIAN RIO GRANDE DO 
8UL RAILWAY. 

1905, April 13, 15. Buckley, J. 

Company — Winding-up — Sale of Undertaking — Borrowing Powers — ** Irredeem- 
able" Debenture Stock — Ultra Vires — Right to Ittdeem — Explaining Memo- 
randum by Articles. 

Where the memorandum of association of a railway company incorporated 
upder the Companies Acts, 1862 to 1882, and not governed by the Companies 
Clauses Acts, enables it to borrow money by the issue of debenture stock, 
and the articles of association provide that the board may issue such stock 
as redeemable or irredeemable, debent^ire stock issued as irredeemable is 
nevertheless redeemable at par on the winding-up of the company. 

Articles of association can be read for the pui*pose of explaining the 
memorandum in i-espect of a matter which need not appear in the latter — 
for example, the borrowing of money by a railway company — but not for 
the purpose of showing that borrowing means the granting of pei-petual 
annuities, for that is not borrowing, nor is it a purpose subsidiary to the 
general objects of such a company. 

This was a summons in a winding-up, issued on an agreed 
statement of facts by a holder of irredeemable debenture stock of 
a company. 

The company was incorporated in 1382 under the Companies 
Acts, 1862 to 1880, as a company limited by shares, for the 
purpose of acquiring by transfer the benefit of a concession granted 
to a French company by the Imperial Government of Brazil, in 
1873, for the making and working of a railway in that country, 
and was also entitled, under decrees of the same Government, to a 

M. — ^VOL. XII. 22 
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guarantee of interest, on capital moneys expended, at 7 per cent, 
per annum for thirty years. 

Among the further objects stated in clause 3 of the memorandum 
of association were the following : 

** (7) To borrow money by the issue of any mortgages, debentures, 
debenture-stock, bonds, or obligations of the company either at par 
premium or discount, and also to borrow money on the security of 
unpaid calls of the company or by such other means and upon such 
other securities as the company may from time to time determine, 
and to exchange or convert from time to time any such securities." 

''(10) To make and enter into contracts or agreements for the 
purpose of carrying out any of the objects of the company." 

*' (11) To lease mortgage exchange transfer pledge sell surrender 
or otherwise deal with and dispose of all or any part of the under- 
taking or business of the company, and any concessions decrees 
grants privileges patents brevets d*inventions contracts agreements 
railways or other works shares interests rights or other property of 
the company." 

Article 17 of the company's articles of association (so far as 
material) was as follows : 

** The Board may . . . create and issue for the purposes of the 
company, debenture stock, bonds or debentures, to be secured upon 
the undertaking, revenues and property of the company for the 
time being, or any part thereof, and such debenture stock, bonds 
or debentures shall bear interest at such rates not exceeding 6 per 
cent., be irredeemable or redeemable in such manner and at such 
times and either above or below par, and be issued or otherwise 
dealt with upon such terms and conditions as the Board shall 
determine. Provided always that the annual sum payable by the 
company for the interest and sinking fund, if any, in respect of 
such debenture stock bonds or debentures . . . shall not exceed 
the sum of " &c. 

In exercise of the powers so conferred upon them, the directors, 
on 29 June, 1883, passed resolutions creating irredeemable deben- 
ture stock to the nominal amount of 295,1502., bearing interest at 
the rate of 6 per cent, per annum, and forming part of an aggregate 
amount which, together with certain other obligations, was to be a 
first charge on the main line of the railway, with its rolling-stocky 
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and the Government guarantee of interest thereon, but was to 
constitute a floating charge only until default in payment by the 
company of any sum payable thereunder. There was no mention 
of repayment in any event. 

The applicant was the holder of 2,000Z. of the said debenture 
stock, which he had purchased in the market at lOOJ per cent, in 
1904. There was no trust deed. The certificate was in the 
following form : 

** 'J'his is to certify that of is the Registered Pro- 

prietor of dB of 6 per cent. Debenture Stock of the Southern 

Brazilian Rio Grande Do Sul Railway Company Limited created by 
Resolutions of the Board of Directors in exercise of the powers 
conferred upon the Board by the 17th Article of Association and 
entitled to the privileges and subject to the terms and conditions in 
the resolutions creating and regulating the same contained." 

The Federal Government of Brazil was entitled, under a decree 
of the late Imperial Government, to purchase the main line of the 
railway at the end of thirty years from its completion. Before that 
period expired the Government made an offer to purchase the whole 
of tlie company's railways and assets in Brazil for 650,OOOZ., 
payable in bonds, and at extraordinary general meetings of the 
company, held on 17 January and 6 February, 1905, a special 
resolution was duly passed and confirmed to the effect that the offer 
was advantageous and should if possible be accepted, and that the 
company should be wound up voluntarily, the present respondents 
being appointed liquidators. 

As part of the consideration for the purchase, the Government 
undertook at its own expense to pay, redeem, or otherwise satisfy, 
inter alia, the said debenture stock issued by the company and out- 
standing on the day fixed for completion ; and by a scheme of 
arrangement which was prepared and approved by a meeting of 
the shareholders convened under the Joint Stock Corapaniea 
Arrangement Act, 1870, and the Companies Act, 1900, and was 
sanctioned by the Court on 22 March, 1905, it was provided, inter 
alia, that the liquidators should not transfer or permit to be trans- 
ferred to the Government the railway and undertaking of the 
company in Brazil unless and until the Government should have 
fully and effectually paid, redeemed, or otherwise satisfied all 

22 2 
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liability of the company in respect of, inter alia, the said debenture 
stock. 

No meetings of creditors of the company were held, and the 
scheme did not bind the debenture-stockholders, but on 24 February, 
1905, a circular letter had been sent to them, including the appli- 
cant, informing them of the resolution for winding-up and appoint- 
ing liquidators, and of the intention to seek the sanction of the 
Court to the scheme, and proposing to pay off the debenture stock 
at par on 17 April, in cash with interest at 6 per cent, to 15 April. 
It was added that instead of cash the Brazilian Government was 
prepared, at the option of the debenture-stockholders, to issue 
bonds in payment of the stock at the price of 88Z. per lOOZ. bond. 

The applicant was not among those who exercised this option, 
and he issued the present summons against the liquidators in the 
following terms : *' That it may be determined whether the 
liquidators are entitled as they claim to pay off at par the said 
sum of 2,0001. debenture stock, or whether, having regard to the 
resolutions passed by the board of directors on 29 June, 1883, pur- 
suant to which the said stock was issued and the certificate for 
such stock sealed by the company in favour of the applicant, he is 
entitled as he claims to have some, and if so what, sum paid to 
him out of the assets of the said company over and above the par 
value of his said stock and the interest for the same, as a term of 
the redemption of such stock or by way of compensation for the 
loss which would otherwise be caused to him by the payment off of 
his said stock contrary to the terms of issue." 

BvckmasteVy K.C, and Harman, for the applicant : 

Assuming that the company had power to issue irredeemable 
debenture stock, a holder of one of these certificates is entitled in 
any liquidation to something more than the face value of his stock, 
because what he holds is equivalent to a perpetual annuity at 6 per 
cent, on the stock, and the company has no power to redeem. The 
question then will be what price must they pay if the securitj- be 
taken over or given up ? 

[Buckley, J. : You cannot ask me to fix a price for redemption 
if the company cannot redeem at all.] 



Vol. XII.] In re southern BEAZILIAN, &c. RAILWAY. S27 

That is the difficulty. Irredeemable stock cannot be redeemed, 
but it will be argued on the other side that there was no power to 
issue such stock— that article 17 is ultra vires. We cannot claim 
any powers under the Companies Clauses Acts, but clause 8, sub- 
clause 7, of the memorandum is wide enough for the purpose. It 
gives power to borrow money in any way. It is none the less 
borrowing because the money is not necessarily repayable. The 
word *' borrow " has acquired a special colloquial meaning and 
includes ** raise." It is thus the Government is said to ** borrow " 
money on Consols, which are never repayable. This company 
has no powers under the Companies Clauses Acts; still it is a 
railway company, and the raising of money for the necessities of 
the business by the issue of irredeemable debenture stock is 
incident to all railway companies. It is not like a loaning com- 
pany. The power to borrow is purely ancillary to the main 
purposes of the company, and therefore the articles can be read to 
explain the memorandum, though they cannot extend it, being 
merely the machinery by which the directors are to carry out the 
purposes of the company. The permanent nature of a railway 
company is also a point to be borne in mind. 

The character of irredeemable debenture stock was discussed by 
James, L.J., in Attree v. Hawe [1878] (1), and also byRoMER, L.J., 
in Jarrah Timber and Wood-Paving Corporation v. Samvel [190B] (2). 
and by Lord Lindlby in the same case in the House of Lords (3). 
The qiuere at the end of the head-note in the latter case, as to the 
power of a limited company to issue irredeemable debenture stock, 
does not appear to be borne out by the judgments, except perhaps 
that of RoMEB, L.J. (2). 

[Hallane, K.C., referred to the judgment of Cozbns- 
Hardy, L.J.] 

That does not appear to carry it any further. If the company 
can create an annuity in perpetuity there is no doubt it can secure 

(1) 9 Ch. D. 337, 349 ; 47 L. J. Ch. 863, 866 ; 38 L. T. 733 ; 26 W. R. 871. 

(2) 10 Manson, 296; [1903] 2 Ch. 1, 10, 15; 72 L. J. Ch. 262, 266, 268; 
88 L. T. 106 ; 51 W. E. 439. 

(3) Sub nom. Samuel v. Jarrah Timber and Wood- Paving Corporation, 11 
ManBon, 276; [1904] A. C. 323, 330; 73 L. J. Ch. 526, 529; 90 L. T. 731 ; 52 
W. B. 673; 20 T. L. E. 536. 
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it by the creation of a cViarge. The granting of an annuity is not 
an object of the company, but a means of carrying out its objects, 
and therefore does not depend on the memorandum. That being 
the case, the articles can be read to supplement the memorandum 
as to that upon which it is silent — Hairison v. Mexican Railway 
[187i^] (4), In re South Durham Brewery [1885] (5), and Buckley 
on the Companies Acts (8th ed.), p. 18. This is a matter of great 
importance, in view of the enormous amount of capital invested in 
stocks of this nature. 

[Buckley, J. : Your summons asks for payment.] 

It will be sufficient for my purpose if I get a declaration that the 
liquidators are not entitled to^ay me off, omitting the words ** at 
par " which follow in the summons. 

Haldane, K.C., and Coles (originally instructed on behalf of 
the Brazilian Government), for the liquidators: 

There are two questions in this case — what are the powers of the 
company? and what was the nature of the transaction ? As to the 
first, it is embarrassing to liken this to the case of an English 
railway, which is an undertaking of a perpetual nature. The 
concessions were terminable at the end of thirty years, and when 
they came to an end the substratum for an annuity would be gone. 
What is authorised by clause 3, sub-clause 7, of the memorandum 
of association is borrowing and nothing else, but the sale of a 
perpetual annuity is a very different thing. This distinction was 
formerly made use of to evade the Usury Acts, which prohibited 
borrowing except at certain rates. Article 17 goes no further, for 
its powers are to be exercised for the purposes of the company — 
that is, of borrowing. In the proviso interest on the stock is 
mentioned and not money to provide for an annuity. The pro- 
vision that the stock might be irredeemable relates equally to 
debentures, to which in the sense sought to be attached to it it 
would be inapplicable. The terms "pay off" and "renew" are 
inconsistent with anything but borrowing. The whole scheme 

(4) L. E. 19 Eq. 358 ; 44 L. J. Ch. 403 ; 32 L. T. 82 ; 23 W. E. 403. 

(5) 31 Ch. D. 261 ; 65 L. J. Oh. 179; 53 L. T. 928 ; 34 W. R 126. 
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of the article shows that borrowing was intended, and that the 
draughtsman thought he could authorise an irredeemable borrowing. 
But the doctrine that the equity of redemption cannot be clogged 
is as much in force now as it was in the time of Lord Hardwicke — 
Samuel v. Jarrah Timber and Wood- Pairing Corporation (3), Noakes 
V. Rice [1901] (6), and Santley v. Wilde [1899] (7). 

As to the second point, there is nothing in the resolutions to 
show an intention of creating a perpetual annuity even if tiiere 
were power to do so. The interest referred to is interest on the 
aggregate of the capital amount of debentures and debenture stock, 
and it was this aggregate which was to be a first charge on the 
property, whether it should consist of debentures or debenture 
stock. What is that but a borrowing ? It may be the draughtsman 
thought he could make a stipulation against redemption so long as 
the company was a going concern, leaving the security to become 
enforceable on liquidation : Wallace v. Universal Automatic Machines 
Co. [1894] (8), per Lindley, L.J. The question is whether this is 
a mortgage or not. 

Younger, K.C, and Bischoff, also for the liquidators : 

Unless the applicant can rely on the articles to extend the 
memorandum, the latter gives only a power to borrow, and this 
involves the obligation at some time to repay. Debenture stock 
under the Companies Glauses Acts never involves repayment, but 
debenture stock under the Companies Acts is a totally different 
thing. It differs from debentures only in tlie same way that stock 
of a company under those Acts differs from shares, as being capable 
of consolidation or of sub-division for the purpose of transfer, and 
in both obligations payment is enforceable on a liquidation. There- 
fore there is in this memorandum what is perfectly plain and clear 
— an express power of borrowing for the purposes of the company. 
Article 17 enables the directors to exercise this power, but does not 
confer any new power. The use of the word ** irredeemable " 
at first seems to create a difficulty, but that word does not mean 

(6) [1902] A. C. 24 ; 71 L. J. Oh. 139 ; 86 L. T. 62 ; 50 W. R. 305 ; 66 J. P. 
147. 

(7) [1899] 2 Ch. 474 ; 68 L. J. Ch. 681 ; 81 L. T. 393 ; 48 W. R 90. 

(8) 1 Manson, 315 ; [1894] 2 Ch. 547, 553; 63 L. J. Ch. 598, 600 j 70 L. T. 
852. 
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'' perpetaal " ; it is rather used in contra-distinction to those 
debentures which contain provisions enabling the company to 
redeem. It only means that while the company is a going concern, 
and not in liquidation, and there is no crystallisation of the rights 
of the stockholders, the company has no right to require them to 
take their money. The usual conditions as to paying off debenture 
stock are given in Palmer's Company Precedents (9th ed.), pt. 3, 
pp. 7 and 8. 

There is nothing in the resolutions consistent with anything 
but borrowing or with the notion that what was intended to be 
done was perpetual. It is unthinkable that if the obligation of the 
company was merely to pay 6 per cent, the aggregate amount of the 
stock should be constituted a charge. The charge must be for that 
which it is the company's obligation to pay — ^namely, the amount 
of the stock — and if this is charged on the undertaking it must be 
liable to be repaid. Neither the memorandum nor the articles 
confer any power to grapt perpetual annuities or to give security 
for them ; the power they confer is to create debenture stock which 
may be irredeemable, and that, at the outside, means not to be 
redeemed at the option of the company while a going concern. 
Directly the company went into liquidation, however, it was as if 
the word ^* irredeemable " were not there. Even if this be held a 
perpetual annuity, the company by its liquidation and sale has 
intimated that it is not in a position to fulfil its contracts, and 
therefore the applicant can only recover damages for the breach, 
and may get more or less than the 2,000/. 

Buchnaster, K.C., in reply : 

There is a confusion of language in saying that the company can 
issue irredeemable debenture stock, but not grant perpetual 
annuities, for the latter is merely the legal mode of expressing 
the former. No company of this kind has power to grant perpetual 
annuities, but the powers of railway companies under the Companies 
Clauses Acts, enable them to issue irredeemable debenture stock ; 
and this, the Courts have said in the cases mentioned, means the 
creation of a perpetual annuity. It is not necessary to read the 
word " irredeemable " in article 17 as applying to the debentures ; 
it must be taken to apply to such of the things mentioned as are 
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capable of being irredeemable — namely, debenture stock and bonds. 
It is a mistake to say the capital value of the annuity is made a 
charge on the undertaking, and therefore is repayable. The same- 
might be said of debenture stock under the Companies Clauses 
Acts. In Wallace v. Universal Automatic Machines Co, (8), it was 
the right of the del)enture-holder, not that of the company, that 
was in question. If the contention on the other side be right, a 
company can at any time get rid of its debenture stock, which may 
stand at a very high price, by the simple process of going into 
liquidation and with the view of borrowing again at a lower rate of 
interest. This cannot be right. I am entitled to keep my security* 

Cur. adv. vidt. 
April 15. 

Buckley, J., read the following, judgment : The applicant is the 
holder of 2,000Z. debenture stock of the Southern Brazilian Rio 
Grande do Sul Railway Co., being stock which the board of that 
company have purported to create as irredeemable debenture-stock. 
By a resolution confirmed on 6 February, 1905, the company ha& 
gone into voluntary liquidation. It has a^^reed to sell its railway 
and undertaking to the Federal Government of the United States 
of Brazil, and a scheme of arrangement for that purpose has been 
sanctioned by an order of 22 March, 1905. The scheme binds the 
contributories only. It does not aflfect the creditors. The applicant 
has the same rights as if the scheme had not been sanctioned. By 
this summons he asks determination of the question whether the 
liquidators are entitled, as they claim, to pay off the 2,0002. deben- 
ture stock at par, or whether the applicant is entitled, as he claims, 
to have some and what sum paid to him above the par value as a 
term of the redemption of his stock, or by way of compensation for 
the loss caused to him by paying off his stock contrary to the terms 
of issue. 

Two contentions have been put forward as to the nature of this 
stock. The one is that it is irredeemable under all circumstances 
and that the applicant is entitled simply to a perpetual annuity. 
The other is that it is irredeemable only in the sense that the 
company is not, at its option, entitled to redeem it except under 
circumstances, and th^t the winding-up is a circumstance under 
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-which the stock ceases to be irredeemable. If the applicant is the 
holder of a perpetual annuity, the question is whether the company 
had power to grant such an annuity. Clause 3, sub-clause 7, of the 
memorandum of association authorises the company '' to borrow 
money by the issue of any mortgages, debentures, debenture stock, 
bonds, or obligations of the company." The applicant argues that 
'''debenture stock" there bears the meaning attributed to it in the 
Companies Clauses Acts — that it means a perpetual annuity. He 
«eeks to evolve this meaning from the fact that this is a railway 
•company, and that railway companies — meaning by that expression 
•companies under the Companies Clauses Acts — issue debenture 
49tock which is perpetual. I think the argument unsound. This is 
not a railway company governed by the Companies Clauses Acts. 
Then he contends further that a company such as a railway com- 
pany, which necessarily has a p.ermanent undertaking in the sense 
that the permanent way is useless except for the purposes of a 
railway undertaking, may more readily be supposed to be taking 
power to issue perpetual debenture stock than a company of a less 
permanent character. The same argument would apply, say, to a 
telegraph cable company, and to others which might be suggested. 
The permanence of the undertaking does not, I think, throw light 
upon the nature of the instrument which the company is taking 
power to issue, and, if it did, I must add that the concession held 
by this company is only for a term of years, and that the Govern- 
ment is entitled to cut short even that term by purchasing after the 
-expiration of the first thirty years from the completion of the rail- 
way. Such a company can scarcely contemplate the issue of 
debenture stock extending beyond the term of its own commercial 
life. The words of the memorandum are *' to borrow money by the 
issue of '* debenture stock. Borrowing necessarily implies repay- 
ment at some time and under some circumstances. The applicant 
aeeks to read the clause as if it were to borrow ** or raise " money 
by the issue of debenture stock. Those are not the words. The 
memorandum of association uses language which, I think, neces- 
sarily confines the issue of debenture stock to debenture stock issued 
in respect of a borrowing involving the obligation at some time to 
repay. The granting of a perpetual annuity is therefore in my 
•opinion not within the memorandum of association. 
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But next it is argued that article 17 specifically mentions irre- 
•deemable debenture stock, and that the memorandum and articles 
•of association may for some purposes be read together, and that in 
this matter the construction of the memorandum can be assisted by 
i;he articles. Upon this my first observation is that article 17 is 
not expressed as creating any power, but as defining the authority 
which may exercise for the company an existing power. The words 
iSLTQ '*the board may create and issue." Further, the purposes 
for which the articles can be read to explain or supplement the 
memorandum do not extend to explaining or supplementing the 
memorandum in respect of a matter which, under the Companies 
Act, 1862, must be contained in the memorandum of association. 
An authority to borrow is not properly an object of the company at 
all, and need not be found in the memorandum of association. The 
articles may therefore, I think, be referred to for the purpose of 
explaining the manner in which a company is by its memorandum 
authorised to borrow. But the granting of perpetual annuities is 
not borrowing, and is not a purpose subsidiary to the general 
objects of a commercial or trading undertaking. The granting of 
annuities for lives could not be authorised by words in articles of 
association seeking to explain a clause in the memorandum relating 
to the borrowing of money. The granting of perpetual annuities 
stands in like case. I am therefore not entitled to read article 17 
ior the purpose of saying that clause 3, sub-clause 7, of the memo- 
xandum must be construed to mean something which is not 
•borrowing. 1 can read the articles in order to explain the sort of 
iborrowing which the memorandum contemplated. But I cannot 
jread the articles for the purpose of saying that the memorandum 
.did not mean borrowing, but meant the granting of perpetual 
annuities. For these reasons I think that the granting of perpetual 
annuities by this company i& ultra vires; and, if this be so, it results 
.that the applicant's right, if this be a perpetual annuity, cannot be 
greater than to have the return of the money paid to the company 
.upon the stock. 

But, secondly, it is said that article 17 and the resolutions of 
29 June, 1883, may be read as expressing a certain contract of 
borrowing — namely, a borrowing upon the terms that the company, 
vwhile it is a going concern^ shall not be at liberty to call upon the 
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debenture-stockholder to accept the repayment of his loan, bat 
shall pay him 6 per cent, upon it. For this purpose it is pointed 
out that article 17 speaks of the debenture stock, bonds, and deben- 
tures alike as capable of being irredeemable, and speaks of the 
annual sum payable by the company as interest, and that the 
resolutions provide that the aggregate amount of the debenture 
stock shall be a charge and shall, until default by the company, 
constitute a floating charge only. From this it is argued that this 
was a borrowing on the terms that the company should have no 
option to repay so long as there was an undertaking to answer the 
annual sum. If this second contention be right, then I think it 
follows that this applicant, who asks by his summons a determina- 
tion of what is the proper amount to pay for redemption, is not 
entitled to receive more than the amount wliich, upon this view, 
was borrowed — namely, the 2,0001. paid upon the stock. 

In either view it appears to me that the applicant is entitled to no 
more than the interest to date and the par value of his stock. The 
right declaration upon the summons, I think, is that the applicant 
is not entitled to receive out of the assets of the company any sum 
over and above the par value of his stock and the interest upon the 
same. 

Solicitors : Withers dc Withers, for the Applicant. 

Dawes <j^Sow«,and BischoffiiCo., for the Liquidators. 
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In rr APPLETON, FEENCH & SCEAFTON, 
LIMITED. 

1905, May 8. Warrington, J. 

Company — Winding- up — Examination under Section 115 o/ Companies Act, 1862 
— Costs of hfing Represented by Solicitors and Counsel — ^* Proceeding in the 
Supreme Court^* — Supreme Court of Judicature Act, 1890, s. 5. 

An examination of witnesses under section 115 of the Companies Act, 
1862, is a '* proceeding in the Supreme Court** within the meaning of the 
Judicature Act, 1890, s. 5, and therefore the Court has jurisdiction to order 
the person procuring the examination to pay the witnesses examined under 
that section their costs, including the costs of being represented by solicitors 
and counsel, in addition to their expenses. 

At a meeting of the shareholders of Appleton, French & Scrafton, 
Limited, held in January, 1898, it was resolved that the company 
should be wound up voluntarily, and by an order of the Court 
made on 9 February, 1898, the vohintary winding-up was ordered 
to be continued under the supervision of the Court, and Edwin 
Waterhouse was appointed liquidator. 

On 7 August, 1899, a summons was taken out by Robert and 
Henry Adams, Limited, as a creditor of the company, and John 
Thomas Wilson and others as contributories, for — first, the discharge 
of Edwin Waterhouse from his ofl5ce of liquidator ; secondly, that the 
applicants might be at liberty without giving any indemnity to the 
liquidator to issue in his name a summons under section 10 of the 
Companies (Winding-up) Act, 1890, against the directors of the 
company for damages for alleged misfeasance; and thirdly, for 
leave to examine such persons as they might be advised under 
section 116 of the Companies Act, 1862. 

An order was made on this summons on 7 February, 1900, 
authorising the applicants to examine J. W. Watson, A. H. Apple- 
ton, and others, under section 115 of the Companies Act, 1862, and 
to apply for leave to take proceedings under section 10 of the 
Companies (Winding-up) Act, 1890, after the examination had 
been concluded. 

A summons was issued on 29 October, 1900, requiring Watson, 
Appleton, and others to attend for examination under section 115. 
This examination took place on 15, 16, and 17 November, 1900, 
when Watson and Appleton were examined as to certain alleged acts 
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of misfeasance by them. At the examination Watson and Appletoa 
were represented by solicitors and counsel. 

On 81 July, 1902, Robert and Henry Adams, Limited, and 
J. T. Wilson issued a summons against Watson and Appleton and 
others for an order declaring that the respondents were liable to- 
contribute to the assets of the company two several sums of 
14,984/. 17«. 5d. and 87,821Z. 17«. 6d. as compensation for mis- 
feasance, and for the payment by the respondents of the said sums- 
to Edwin Waterhouse, as liquidator of the company, with interest 
and costs. 

On 28 July, 1904, the summons was dismissed with costs. 

The costs of the misfeasance summons were taxed and paid. 

Watson and Appleton were paid the usual expenses and allow- 
ances for persons attending as witnesses, and now took out a 
summons asking that Robert and Henry Adams, Limited, and 
J. T. Wilson miglit be ordered to pay them their costs incurred in 
connection with their examination before the Court on 16, 16, and 
17 November, 1900, and being represented thereat by solicitors 
and counsel. 

C H. Sargant, for the applicants: 

The Court has jurisdiction to order the respondents to pay the 
costs of the applicants. In Buckley on the Companies Acta 
(8th ed.), p. 848, it is said : *' The witness is entitled to be attended 
at his examination by his counsel and solicitor. It is conceived 
that if he be a mere witness, and not a person between whom and 
the party summoning him any litigation is pending, he will not be 
entitled to the costs of employing a solicitor or counsel.** In this 
case the examination was for the purpose of ascertaining whether 
there were grounds for litigation between the parties and litigation 
actually took place. There can be no question as to jurisdiction 
since the Supreme Court of Judicature Act, 1890, s. 5 (1), which was 

(1) Supreme Court of Judicature proceedings in the Supreme Court, 

Act, 1890, 8. 5: *' Subject to the including the administration of estates 

Supreme Court of Judicature Acts, and trusts, shall be in the discretion 

and the rules of Court made there- of the Court or Judge, and the Court or 

under, and to the express provisions Judge shall have full power to deter- 

of any Statute, whether passed before mine by whom and to what extent 

or nfter the commencement of this such costs are to be paid." 
Act, the costs of and incident to all 
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passed in consequence of the construction placed on the Judicature 
Acts and Rules of the Supreme Court, 1883, Ord. 65, r. 1, in 
In re MilVs Estate [1886] (2). 

An examination under section 115 is a proceeding in the- 
Supreme Court within the Judicature Act. A person examined 
under section 115 of the Companies Act, 1862, is entitled to the- 
assistance at his examination of counsel and solicitors : In re 
Breechloading Armoury Co, [1867] (3). In the case of In re 
Lutscher, Ex parte Waddell [1877] (4), which was a case under 
the Bankruptcy Act, 1869, it was held that a person was not 
entitled to his costs of being represented by solicitors and counsel 
where he was examined privately and with a view to obtaining 
information only, and not with a view to taking proceedings 
against him. In the present case the examination was obtained 
with a view to taking misfeasance proceedings against the persons- 
examined, and they should be allowed the costs of being represented 
by solicitors and counsel. 

MarteUi, for the respondents : 

The applicants are only entitled to be paid their expenses a& 
witnesses. It is submitted {a) that the Court has no jurisdiction 
to order the respondents to pay these costs, and {b) that if there 
is jurisdiction this is not a case where it should be exercised. An 
examination under section 115 of the Companies Act, 1862, is 
not a proceeding in the Supreme Court within section 5 of the 
Judicature Act, 1890 (1) : In re Grey's Brewery Co. [1883] (5). 

If the order asked for is made in this case, the effect will be 
that every witness under section 115 will ask for the costs of 
solicitors and counsel. The section was only intended for the 
purpose of obtaining information from persons who are bound 
to give it, and, it is submitted, bound to give it gratuitously. These 
costs are not costs of litigation. The Supreme Court of Judicature 
Act, 1890, does not apply. If it does, it only deals with costs of 

(2) 34 Ch. D. 24; 56 L. J. Ch. 60; bb L. T. 465; 35 W. R. 65; 51 J. P. 
151. 

(3) L. R. 4 Eq. 453. 

(4) 6 Ch. D. 328 ; 36 L. T. 345 ; 26 W. R. 9. 

(5) 25 Ch. D. 400 ; 53 L. J. Ch. 262 ; 50 L. T. 14 ; 32 W. R. 381. 
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litigation, and they have been taxed and paid. If there is juris- 
diction, this is not a case where it should be exercised, for the 
examination took place more than five years ago, and these costs 
ought to have been applied for before. 

Warrington, J. : This is an application by certain directors of a 
<;ompany against wli'om a misfeasance summons was issued, asking 
that they may be allowed, in addition to the costs of that summons 
"which have been taxed and paid, the costs incurred by them in 
•connection with their examination under section 115 of the Com- 
panies Act, 1862. Now the questions which I have to decide are 
— first, whether the Court has jurisdiction to allow these costs; 
and secondly, whether, assuming there is jurisdiction, the Court 
ought, in the particular circumstances of this case, to allow the 
costs. 

As regards the jurisdiction, the question depends upon section 5 of 
the Supreme Court of Judicature Act, 1890. [His Lordship read 
the section.] It seems to me that, as regards the jurisdiction, the 
only question to be considered is whether an examination under 
flection 115 of the Companies Act, 1862, is a proceeding in the 
Supreme Court. If it is a proceeding in the Supreme Court, then 
I have jurisdiction to deal with the costs of and incident to that 
proceeding and have power to determine by whom they are to be 
paid. Section 115 of the Companies Act, 1862, provides that in a 
winding-up the court may " summon before it any oflBcer of the 
company or person known or suspected to have in his possession 
any of the estate or effects of the company or supposed to be 
indebted to the company or any person whom the Court may deem 
capable of giving information concerning the trade dealings, estate 
or effects of the company '* ; and that *' if any person so summoned, 
.after being tendered a reasonable sum for his expenses, refuse to 
.come before the Court at the time appointed," the Court may cause 
him to be ** apprehended, and brought before the Court for examina- 
tion.** The section makes no other provision as to the costs 
incurred in the examination, and therefore there is ** no express 
provision of any statute ** subject to which the question of costs is 
to be dealt with. 

On 7 August, 1899, the respondents to the present application, 
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together with other persons, issued a summons for — first, the 
discharge of Waterhouse from his ofSce as liquidator ; secondly, 
that the applicants might be at liberty, without giving any indem- 
nity, to issue against the directors a summons under section 10 
of the Companies (Winding-up) Act, 1890 ; and thirdly, for 
leave to examine such persons as they might be advised under 
section 115 of the Companies Act, 1862. On that summons, on 
7 February, 1900, an order was made that the present respondents 
should be at liberty to examine the present applicants and others 
under section 115 of the Companies Act, 1862, and that sum- 
monses should issue accordingly, and giving the applicants liberty 
to apply for leave to take such proceedings under section 10 of the 
Companies (Winding-up) Act, 1890, after the examination had 
been concluded, as they might be advised. The examination took 
place on November 16, 16 and 17» 19(X), the present applicants 
having the assistance and protection of solicitors and counsel. 
On 31 July, 1902, the two respondents to the present application 
issued a misfeasance summons against the present applicants. 
The claim made against the present applicants was for a sum of 
over 50,0001. , and was therefore a matter of great importance. 
The summons came on for hearing on 20 July, 1904, but no one 
appeared to support it, and it was dismissed with costs. I now 
have to decide whether the present respondents, having put the 
applicants to expense by examining them in order to support the 
misfeasance summons, ought to pay the applicants' costs. 

Now as regards the jurisdiction to order the costs to be paid. 
In my judgment, the summons of August, 1899, the order for 
examination* made under it, the summons issued in consequence of 
that order, and the examination of witnesses which took place, 
are all ** proceedings in the Supreme Court.'* If they are not, I 
do not know what they are, and in my judgment, it is impossible 
to describe them in any other way. It is contended that, in saying 
that, I am saying something which is contrary to the judgment of 
Mr. Justice Chittt in In re Greys Brewery Co. (5). In my judgment 
I am doing nothing of the kind. That case arose on the question 
whether creditors of the company who, under Eule 60 of the General 
Order of November, 1862, were entitled to attend proceedings 
before the Judge, were entitled to be present at an examination 

M. VOL. XII. 28 
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under section 115 of the Companies Act, 1862, and it was held by 
Mr. Justice Chitty that the examination was not a proceeding 
within Bule 60. He says : '' It appears to me that I should be 
misreading the general language of the 60th rule if I said that it 
gave a right to every creditor to attend in this very particular and 
exceptional proceeding. ... I think, although there is a technical 
argument upon the 60th rule, that, upon the true reading of it, 
this is not such a proceeding as is mentioned there ; and a distinc- 
tion arises to my mind from the very nature of the proceeding 
under the 115th section." One must read in connection witli that 
passage what the learned Judge had previously said — namely, that 
" the examiners' ofSce is not a public office, and that the public 
have no right to attend.'' The meaning of the judgment is that, 
looking at the nature and object of an examination under section 115, 
that examination may be a proceeding, although it is not a ** pro- 
ceeding before the Judge " within the meaning of the 60th rule. 
It is not, in my judgment, an authority against the view which I 
have taken, and I think that it is a '' proceeding in the Supreme 
Court " within the meaning of section 6 of the Judicature Act, 1890. 
Having jurisdiction to make the order asked for, ought I, in the 
exercise of my discretion, to determine that the costs ought to be 
paid by the respondents? I desire to say in the strongest terms 
that what I am going to do in this case is not to be used as a 
precedent in any other case. Counsel for the respondents has 
argued that, if I make the order asked for, witnesses can always 
come forward and ask for orders for payment of their costs. I 
intend to lay down no such general rule, and I only make the order 
now under the particular circumstances of this cas^ The first 
summons asked for leave to examine witnesses and leave to issue 
a misfeasance summons, and the examination was asked for for 
the express purpose of establishing a case in support of the mis- 
feasance summons. I agree that ordinarily persons examined under 
section 115 of the Companies Act, 1862, as in bankruptcy, merely 
as witnesses, would not be entitled to be paid, out of the assets of 
the company or elsewhere, their costs of employing solicitor or 
counsel. I have been referred to the case of In re Lutscher, Ex parte 
Waddell (4), and nothing that I say is intended as a departure from 
what was laid down by the Court of Appeal in that case. Both 
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Lord Justice James and Lord Justice Cotton there guarded them- 
selves from deciding the case with which I have to deal. Lord 
Justice James said : *' This is not the case of a man who is charged 
with having property in his possession belonging to a bankrupt, 
and is summoned to give evidence respecting it. In such a case it 
might possibly be said that there was litigation between him and 
the trustee, and that he was entitled to be protected by counsel." 
And Lord Justice Cotton said : ** Beally the only question is, to 
what a witness, not being a person against whom any allegation is 
made with regard to the bankrupt's property, or against whom any 
proceeding is intended to be taken, but who is examined as a mere 
witness because it is supposed he can give evidence with regard to 
property which was at some time or other in the possession of the 
bankrupt, is entitled as his reasonable expenses.'* I have here the 
very case to which Lord Justice James and Lord Justice Cotton 
allude — namely, the case of a person against whom allegations 
were made with respect to the company's property, and against 
whom proceedings were intended to be taken. On the whole, I 
think I should be exercising my discretion wrongly if I did not 
make the respondents liable for the costs which they put the 
applicants to by examining them with a view to taking misfeasance 
proceedings against them. I therefore make the order asked for. 

Solicitors: Cruwp, Sprott <t Co,, agents for Archer db Co., 
Stockton-on-Tees, for the Applicants ; 
Jackson dt Elivell, agents for Inskip Jt Co., Bristol, 
for the Bespondents. 
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In he ^'CHIC,'^ limited. 
1905, June 21. Wabrington, J. 

(Jftrnpany — Winding-up — Petition by Judgment Creditors — Debenture-holders* 
Action — Business Carried on by Receiver on Behalf of Debenture-holders — No 
AlUgatiim of Surplus Assets — ** Just and equitable" — Compufsiiry Order — 
Comftanits Act^ 1862, s, 79, sub-ss, 4 and 5 — Companies (Winding-up) Rules^ 
1903, r. 186. 

On a petition for a compulsory winding-up order by jud^rment creditors, 
it was shown that the debenture-holders of the company had appointed a 
receiver of all the assets of the company. The receiver carried on the busi- 
ness and incurred further liabilities. The assets were more than covered 
by the debentures, and it appeared that there would be no sui-plns assets, 
80 that the petitioners would derive no advantage from the winding-up: — 

Jield^ that it was ** just and equitable," imder section 79, sub-section b, 
of the Companies Act, 1862, that a winding-up order should be made. 

This was a petition by a judgment creditor for a compulsory 
winding-up order. 

The company was incorporated in 1902 with a nominal capital of 
16,000i., of which 14,622Z. was paid up or credited as paid up. The 
objects of the company were to acquire the copyright and goodwill 
and continue the publication of a newspaper called Chic, 

The petitioners, Messrs. Harrison and Sons, were a firm of 
printers, and on 17 March, 1C04, they recovered judgment against 
the company for 924Z. 6«. 2rf. for work done. This sum was still 
unpaid. Messrs. Harrison and Sons now presented a petition, 
founded on this debt, for the compulsory winding-up of the 
company. 

The company had issued debentures to the amount of 4,700/., 
the whole of which, together with interest, was still due; the 
debentures were all in the same form, and contained a charge on 
the undertaking of the company and on all its property present and 
future, including its uncalled capital for the time being. By the 
conditions the holders were entitled to appoint a receiver of the 
assets of the company, and on 21 May, 1904, they accordingly 
appointed Ramsay CoUes to be receiver. CoUes took possession of 
the undertaking and accounts of the company, and proceeded to 
carry on the business. In doing so he incurred liabilities, for which 
the company was liable to the extent of 1,860/. 10«. lid., of which 
1,000/. remained outstanding. 
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On 27 September, 1904, the debenture-holders removed Colles 
and appointed W. B. T. Carr to be receiver in his place. He con- 
tinued to carry on the business, and incurred on behalf of the 
company further liabilities to the extent of 2,752Z., which were still 
outstanding. 

The assets of the company consisted of the value of the goodwill 
of the paper (for which a purchaser could not be found), office 
furniture valued at 861, lis. 4d,, and book debts estimated to 
produce 800Z. 

In a case of Robinson Printing Co. v. Chic, Limited [1905] (1), 
Warrington, J., held that a charge which the Robinson Printing 
Co. had on the advertising book debts of the company was valid. 

It therefore seemed to be certain that the petitioners could recover 
nothing in a winding-up. 

J. W. Manning, for the petition : 

The business is now being carried on by the debenture-holders 
for their own benefit, and they are incurring fresh liabilities. It 
may be that the petitioners will not get any benefit from the 
winding-up, but it is "just and equitable" within section 79, sub- 
section 6, of the Companies Act, 1862, that the company should be 
wound up. That sub-section is not confined to matters ejusdem generis 
with the grounds for winding-up mentioned in the earlier parts of 
the section : In re Amalgamated Syndicates, Limited [1897] (2). 

The decision in In re Cliapd House Colliery Co. [1883] (8), is not 
always followed. Rule 186 of the Companies (Winding-up) Rules, 
1903, does not forbid the making of the order. This is a similar 
case to In re London Pressed Hinge Co., Limited; Campbell v. 
Company [1905] (4). 

Ashton Cross, for the company : 
The petition does not allege that there will be any assets to 

(1) Ante, p. 314 ; [1905] 2 Ch. 123; 74 L. J. Ch. 399 ; 63 W. R. 659. 

(2) 4 Manaon, 308; [1897] 2 Ch. 600; 66 L. J. Ch..783; 77 L. T. 431; 
46 W. E. 76. 

(3) 24 Ch. D. 269; 52 L. J. Ch. 934 ; 49 L. T. 675 ; 31 W. R. 933. 

(4) Ante, p. 219; [1906] 1 Ch. 576; 74 L. J. Ch. 321; 92 L. T. 409; 5a 
W. E. 407. 
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administer, therefore the Court will not make an order to wind-up 
the company. The debenture-holders are entitled to carry on the 
business. 

J. W. Manning replied. 

Warrington, J. : This is a somewhat unusual case. The petition 
is presented by judgment creditors for a debt of 924Z. 6«. 2d., the 
judgment having been recovered on 17 March, 1904. Immediately 
on the judgment being recovered, or rather on execution being put 
in, on 21 May, 1904, a receiver was appointed on behalf of the 
debenture-holders. He carried on business and incurred debts to 
the extent of 1,S60Z. 10«. lid. On 27 September, 1904, he was 
removed by the debenture-holders, and Carr was appointed in his 
place. He has carried on the business since then, and incurred 
further liabilities to the extent of 2,7622. It is said — and this is the 
only answer to the petition — that the assets of the company are all 
charged io the debenture-holders, that these assets are insufficient 
to pay even the debenture-holders, that in a winding-up there will 
be no assets to administer, and therefore that a winding-up order 
ought not to be made. 

This is one of those cases in which a company has been carrying 
on business not for the purpose for which and not the business for 
which the company was constituted, but a similar business for the 
benefit of somebody else — namely, for the debenture-holders. The 
•question is whether in these circumstances I ought to make the 
order. A winding-up order is the only way by which a company 
which is now merely noininis umbra can be got rid of. If an order 
is to be made at all it must be under sub-sections 4 and 5 of section 
79 of the Companies Act, 1862. This company is clearly liable to 
pay its debts within sub-section 4. It has been the practice — and 
Mr. Justice Buckley at one time laid down a practice rule — that 
every petition must contain an allegation that the company has 
Burplus assets; and it has been the general rule not to make a 
winding-up order unless the petitioner shows a reasonable prob- 
ability that he will get something. At the same time, it must be 
borne in mind that by rule 186 of the Companies (Winding-up) 
Eules, 1908, *' Where a company against which a winding-up order 
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has been made has no available assets, the official receiver shall not 
be required to incur any expense in relation to the winding-up 
without the express directions of the Board of Trade." That seems 
to contemplate a state of things in which, although there are na 
available assets, it may be desirable to make a winding-up order. 
The question now is what I ought to do. Before I state my view, I 
will refer — not as an authority for the course I intend to take, but 
as an expression of opinion by a learned Judge of great experience 
in these matters — to the decision of Mr. Justice Buoklby in In re 
London Pressed Hinge Co., Limited; Campbell v. Company {4). 
Mr. Justice Buckley there drew attention to what he called the- 
injustice that a company could incur any amount of debt, and that 
directly a creditor tried to enforce payment of his debt the deben- 
ture-holders could take possession of the whole of the assets and 
carry on the business without being under any liability for the debtd. 
of the company. That is the state of things in this case. The 
business is now really the business of the debenture-holders. I 
think that under sub-section 6 of section 79 it is ** just and equit- 
able " that this company should be wound up. It is true that the 
petitioning creditors cannot show that they will get any advantage 
by a winding-up; but this is, I think, a special case, in which I 
ought to make the usual compulsory winding-up order. 

Solicitors : Claremont dk Haynes, H. Nelson Paisley^ 
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CLOUGH V. SAMUEL AND OTHERS (1). 
1905, June 5, 8, 27 ; August 1. H. L. 

Bankruptcy — Act of Bankruptcy — Notice of Suspeiuion of Payment — Bankruptcy 
Act, 1883, 8. 4, 8uh'8. 1 (A). 

A statement by a debtor at a meeting of his principal creditors that he 
could not meet his engagements, held (Ijord Macnaghten dissenting) not 
to be a notice within the meaning of section 4, sub-section 1 (h) of the 
Bankruptcy Act, 1883, that the debtor had suspended or was about to 
suspend payment of his debts. 

Decision of the Court of Appeal {In re Reis, Ex parte Clough (2) ) affirmed. 

This was an appeal from a decision of the Court of Appeal 
(Vaughan Williams, L J., Stirling, LJ., and Cozens-Hardy, L J.), 
by T^hich an order of Wright, J., was discharged. 

The appellant was the trustee in bankruptcy of one Arthur Beis^ 
and the sole question with which the judgment of their Lordships 
dealt was whether Beis had committed an act of bankruptcy within 
the terms of section 4, sub-section 1 (h) of the Bankruptcy Act, 
1888 (3). With respect to the other questions decided by the Court 
of Appeal, counsel for the respondents, who were the trustees of 
Beis's marriage settlement, were not called upon to argue. 

By an ante-nuptial settlement, dated 9 September, 1879, Beis 
covenanted to convey to the trustees all future acquired property, 
except business assets, to be held upon the trusts of the settlement. 
In September, 1901, Beis, who was then insolvent, purchased for 
about 4,700^ a freehold house in Holland Park, Kensington, and 
also purchased furniture and effects worth some thousands of 
pounds. On 23 May, 1903, the trustees served by their solicitors 
a notice requiring him to convey the house and furniture to be 
held on the trusts of the settlement. Two deeds were accordingly 
prepared and executed on 10 June, 1908. By the first Beis con- 
veyed the house to the trustees to be held on the trusts of the 
settlement. By the second, as beneficial owner, he assigned to 
the trustees upon the same trusts all the personal chattels and 

(1) Coram, The Lord Chancellor (Earl of Halsbury), I^ord Macnaghten, and 
Lord Bobertson. 

(2) 11 Manson, 229 ; [1904] 2 K. B. 769 ; 73 L. J. K, B. 929 ; 91 L. T. 592 ; 
$3 W. E. 122 ; 20 T. L. R 547. 

(3) Bankraptcj Act, 1883, s. 4, gives notice to any of his creditors that 
sub- 8. 1 : '* A debtor commits an act he has suspended, or that he is about 
of bankruptcy. ... (h) If the debtor to suspend, payment of his debts." 

M. — ^voL. xn. 24 
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property in the house. Meanwhile, on 26 May, 1908, Beis's 
solicitor, at a meeting, told the principal creditors, who were 
members of the Stock Exchange, that Beis was in difficulties and 
could not meet his engagements, and that they might close their 
accounts at once, so as to diminish the loss as much as possible. 
This was the alleged act of bankruptcy. What happened at the 
meeting is stated in the judgments of the Lobd Chancellob and 
Lord Macnaohten. 

H, Reed, K.C., and A, J. David {Berihold Adler with them), 
for the appellant. 

Horridge, K.C,^ and Hansell, for the respondents. 

H. Reed, K,C,, replied. 

The Lord Chancellor (Earl op Halsbury) : There is only one 
point in this case upon which your Lordships called upon the 
respondents to support the judgment of the Court of Appeal, and 
that was how far the facts in this case show an act of bankruptcy 
committed by Beis before the execution of the instrument sought 
to be impeached by the trustee in bankruptcy. That, in fact, 
depends upon the facts as relevant to the new act of bankruptcy 
created by the Act of 1888. That Act for the first time made it 
an act of bankruptcy if the debtor gives notice to any of his 
creditors that he has suspended, or that he is about to suspend, 
payment of his debts. 

In order to be an act of bankruptcy it must be a notice, and 
although the statute does not require any particular form of notice, 
still it must be a notice. I do not know that the word "notice "can 
be made clearer than it is by any verbal explanation, but it must 
be a notice. The statute might have said that an admission of 
insolvency should be enough, or that a present state of insolvency 
should be enough, but it is sufficiently clear that neither one nor 
the other will be sufficient as an act of bankruptcy. In earlier 
times bankruptcy was a crime, and in dealing with our law to 
commit the crime it was necessary to commit an act of bankruptcy. 
Two most distinguished Judges, Lord Selbornb and Lord Watson, 
have pointed out in this House that a declaration of inability by a 
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debtor does not of itself and without reference to context or circum- 
stances satisfy the statute, and if I look to the circumstances or 
the words used I concur with the Court of Appeal here that the 
debtor neither did nor intended to do any such thing as to give 
notice to his creditors or to any of them that he intended to suspend 
the payment of his debts. 

What happened is, to my mind, very clear. Some speculative 
purchases on the Stock Exchange had been depressed in value, and 
the pay day was very near, and Beis, foreseeing difficulties in the 
future, went and consulted his solicitor. This solicitor was also 
solicitor to two of Eeis's largest creditors, who were brokers, and a 
conversation ensued between the solicitor, who, having Beis with 
him at the time, procured these two creditors to come to him at 
once, as he was in telephonic communication with them both. '' It 
was," says Spyer, the solicitor, " rather in the nature of a friendly 
meeting, so far as Mr. Lumsden and Mr. Hart were concerned " 
(the two creditors in question), and Spyer, being asked the ques- 
tion in plain terms whether he said anything about Beis's other 
creditors or not being able to meet his other creditors, Spyer, 
referring to his professional experience in bankruptcy, says, '' I was 
rather careful to say nothing of the sort." The two friends were 
intended to get authority from Beis to close their accounts so as to 
diminish the loss as much as possible when pay day came. It was 
then suggested that two other brokers were in the same condition, 
with accounts open, and it would be only fair to let them have the 
same liberty, and Spyer undertook to communicate to them his 
client's consent : but, to my mind, the last thing Beis had in his 
mind was a notice that he intended to suspend payment of his 
debts ; his whole object was time, and what he thought he explained 
himself ; he thought that two days might make all the difference, 
and that " a rise was due because the depression was the result of 
a slump." I have no doubt he was hopelessly insolvent. I have 
no doubt his expectations of a rise were vain, but I suspect people 
who gamble on the Stock Exchange very often have vain expecta- 
tions. But I think he had no intention of giving notice that he 
intended to suspend payment, either in express words or in any- 
thing he said, from which an ordinary business man would infer 
that what he or Spyer said on his behalf, or what he said himself, 

24 2 
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was a notice of intention to suspend payment of his debts. I dare 
say a business man would infer that he was likely to do it, or, 
perhaps, that he was likely even to become bankrupt, but he would 
infer that from the circumstances, and not from anything said by 
either Spyer or Reis. 
I move, therefore, that the appeal be dismissed. 

Lord Macnaohten : The real point of this case has, I fear, been 
rather obscured by the length of the argument. The question lies 
in the narrowest compass. 

The Bankruptcy Act, 1888, creates a new act of bankruptcy. 
It declares that a debtor commits an act of bankruptcy if he 
^* gives notice to any of his creditors that he has suspended or that 
he is about to suspend payment of his debts." 

Why was this provision introduced ? Certainly not in order to 
afford the debtor an opportunity of communicating to his creditors 
the fact of his insolvency, so that they might, if they should think 
proper, take proceedings to make him bankrupt. A declaration by 
a debtor of inability to pay his debts filed in the prescribed manner 
was an act of bankruptcy already. The object of the new depar- 
ture is stated, and stated, I think, correctly in the case of In re 
WoUtenholme, Ex parte WolstenJiolme [1885] (4), by one of the 
counsel in the course of his argument: ''Before the year 1888,'* 
Mr. Yate Lee is reported to have said, " it was common practice 
for a trader to send out notices saying he was about to suspend 
payment. Afterwards, however, dealings often took place between 
the debtor and his creditors. That was felt to be unfair, and the 
object of the new Act was to meet the evil by making the notice of 
suspension a new act of bankruptcy in order to defeat those unfair 
dealings." I do not, of course, cite this passage as an authoritative 
exposition of the meaning of the Legislature, although it seems to 
have been accepted by the Court, and the learned counsel, as some 
of your Lordships may remember, was a gentleman of great 
experience in bankruptcy and the author of a well-known treatise 
on the subject. But I cannot conceive that this enactment could 
have had any other origin or any other purpose. Now, when 
this provision first came under the consideration of the Courts a 

(4) 2Morr. 213. 
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very narrow construction was put upon it. It was said that the 
notice must be in writing, and must declare an intention on the 
part of the debtor to suspend payment. It was said that the notice 
must be a notice intended to be communicated to all the creditors 
or to the body of creditors, and that the state of circumstances as 
disclosed must be such as to render it not merely improper but 
actually fraudulent for the debtor afterwards to pay anybody. All 
these glosses, for which there seems to be no foundation in the Act, 
were, I had thought, swept away by the decision of the Court of 
Appeal in In re Lamb, Ex parte Gibson and Bolland [1887] (5), 
and by the decision of the majority of the same Court in In re 
Crook, Ex parte Crook [1890] (6), and affirmed in this House, sub 
nom. Crook v. Morley [1891] (7). The notice need not be in writing. 
It is enough if notice is given to any one of the creditors. No 
particular form is required. There is nothing said in the Act about 
the debtor's intention. The question is what effect would the com- 
munication have on the minds of the persons to whom it is 
addressed. That is the test as laid down in this House. It is only 
a matter of common sense, as A. L. Smith, *L.J., observed. All 
that is required is that a communication proceeding from the 
debtor, made seriously, should give the creditors or any of the 
creditors to understand from the state of circumstances as dis- 
closed at the time that the debtor has suspended or that he is 
about to suspend payment. If it comes to this — I borrow the 
illustration from the judgment of Fry, L.J., in In re Lamb, Ex 
parte Gibson and Bolland {6), which was referred to by Lord 
Selbornb in Crook v. Morley (7) — that the debtor has said in 
effect, ''I am in a position at the present moment in which it is 
impossible for me to go on paying my creditors who may apply to 
me in the ordinary course of trade, and if I pay the first who apply 
there will nothing left for the rest," that is an intimation that he 
will either immediately suspend payment or that he is " about to 
suspend payment " as soon as he reaches the end of his resources. 
And now, what was the case here ? An outside stockbroker has 
some uncollected debts calculated on a sanguine estimate to produce 

(5) 4 Morr. 25 ; W. N. (1887) 12. 

(6) 7 Morr. 11 ; 24 Q. B. D. 320. 

(7) 8 Morr. 227 ; [1891] A. C. 316 ; 61 L. J. Q. B. 97; 65 L. T. 227. 
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a few hundred pounds, and which ultimately brought in 601. He 
has 71. at his bankers, and not another penny in the world. The 
trustees of his marriage settlement have laid their hands on every- 
thing. Within a few hours he must find a sum already ascertained 
and known to exceed 10,000/. or be proclaimed a defaulter. He 
communicates with his creditors on the Stock Exchange. He 
makes his solicitor, Spyer, his mouthpiece. Spyer explains to 
his creditors on the Stock Exchange the state of affairs and his 
client's hopeless insolvency, with the view apparently of inducing 
them to accept a composition of something under 2$. in the pound, 
to be paid not by the debtor himself but out of a sum of 1,000/. 
which he hoped to obtain from the trustees of his marriage settle- 
ment. My Lords, there can be no dispute about the facts. I am 
not setting the recollection of one witness against the recollection 
of another. I accept the statement of Spyer. Spyer made at 
the time, in his bill of costs, a record of what occurred. That 
record states that he was requested by Beis to interview the brokers 
with whom he did business for the purpose of explaining the 
position, that he did attend Messrs. Lumsden and Hart, both of 
them together, and afterwards Harris and Elliot separately, and 
that he did explain the position to each of them. The position I 
have already described. I have no doubt Spyer put it before the 
creditors honestly and truthfully. When the offer or suggestion of 
the 1,000/. was rejected and the brokers closed their accounts, refus- 
ing to allow Beis to gamble any longer with their money, it seems 
to me that it must have been clear to these four stockbrokers, if 
they were persons of ordinary intelligence and knew anything about 
business, that Beis was about to suspend payment. The end was 
in sight. It might come to-day, or it might come to-morrow or 
the day after. But come it must. The age of miracles was past. 
There was nothing for it but suspension. I would hold that Spyer's 
communication was notice that Beis was about to suspend payment 
of his debts. However, your Lordships think differently, and the 
result will be that the order under appeal will be affirmed, and 
the authority of Crook v. Morley{7), I am afraid, to some extent 
impaired. 

Lord BoBERTSoN : This is a delicate case ; but, after hearing the 
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argnmenty I have come to a definite opinion in favour of the 
respondents. 

It seems to me that in the conception of sub- section (h), with 
which we have to deal, the suspension of payment of his debts is a 
specific and deliberate (in the sense of intentional) act of the debtor, 
and the suspension, actual or intimated, must apply to all the 
creditors. It is something different from and over and above 
inability to pay. It is one of the several courses which a debtor 
may elect among, when he finds himself insolvent. A man faced 
by a balance-sheet which means certain and speedy ruin may try 
to arrange with his more pressing creditors ; or he may put off the 
evil day and stagger on, leaving the stoppage of his career to be 
brought about by the action of others. Either of those courses is 
different from suspending |!ayment of his debts. It is, of course, 
entirely consistent with this view that the question whether notice 
of suspension has been given must depend on the import of what 
was said or written, and is relied on as notice. 

Now, the question is, did Beis give notice that he had suspended 
payment of- his debts, or was about to suspend it ? It seems to me 
that he did nothing in that direction except to show (to two of his 
creditors) his circumstances to be such that suspension of payment 
was one of the courses open to him. The occasion and object of 
the interview founded on was to arrange with two brokers about 
closing the account. It is true that, at that interview, disclosure 
was made of a state of affairs which would have justified suspension 
of payment. But to me it is equally clear that what is relied on 
as having been said did not, in its reasonable sense, import notice 
of an intention to take that step, and it is at least doubtful whether 
the tenor of the communication did not rather point in the opposite 
direction. Nor did the other persons present act as if a suspension 
was announced. 

I agree in the judgments of the learned Lords Justices. 

Appeal dismissed. 

Solicitors : W* H. Martin d Co., for the Appellant. 
Nordon dk De Frece, for the Respondents. 
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In re G. J. 
1905, July 81. C. A. Yaughan Williams and Stikling, L JJ. 

Bankruptcy — Judgment Belt — Bankruptcy Notice — Validity — Notice Reqniriny 
Payment of Judgment Debt without Costi — ** In accordance with terms of the 
judgment** — Bankruptcy Act, 1883, «. 4, 8ub~9. 1 (jg) — Btdes of the Supreme 
Court, Ord. 42, r. 18. 

Where a creditor has obtained final judgment for a certain sum and oosts 
to be taxed, a bankruptcy notice served on the debtor is not invalid because 
it is issued in respect of the sum for which judgment was obtained without 
mentioning the costs, inasmuch as a separate writ of execution can, under 
Ord. 42, r. 18, be issued for the recovery of the sum apart from the 
costs. The bankruptcy notice is therefore ** in accordance with the terms 
of the judgment," as required by section 4, sub-section 1 (g) of the Bank- 
ruptcy Act, 1883. 

In re H, B. (1) distinguished. 

This was an appeal from a decision of Mr. Registrar Linklater, 
who made a receiving order against the debtor. 

The petitioning creditor, on 25 February, 1905, obtained a final 
judgment in the King's Bench Division against the creditor for 
1,500Z. and costs to be taxed. 

On 7 March, 1905, he served on the debtor a bankruptcy notice 
under the Bankruptcy Act, 1888, a. 4, sub-s. 1 (g) (2), for payment 
of the sum of 1,500{., not mentioning the costs, which were 
subsequently taxed at 18{. 8«. Sd. 

This notice was not complied with, and the creditor presented a 
petition in bankruptcy on 6 April, 1905, founded on the act of bank- 
ruptcy of the debtor's failure to comply with the bankruptcy notice. 

(1) 10 Manson, 361 ; [1904] 1 K. B. 94 ; 73 L. J. K. B. 1 ; 89 L. T. 692; 
52 W. E. 178. 

(2) Bankruptcy Act, 1883, s. 4, compound for it to the satisfaction of 
8ub-8. 1 : ^' A debtor commits an act the creditor or the Court, and he does 
of bankruptcy in each of the following not, within seven days after service 
cases: ... of this notice, in case the service 

'' (g) If a creditor has obtained a is effected in England, . . . either 
final judgment against him for any comply with the requirements of the 
amount, and, execution thereon not notice, or satisfy the Court that he 
having been stayed, has served on him has a counterclaim, set-off or cross- 
in EDgland, or, by leave of the Court, demand which equals or exceeds the 
elsewhere, a bankruptcy notice under amount of the judgment debt, and 
this Act, requiring him to pay the which he could not set up in the action 
judgment debt in accordance with the in which the judgment was obtained." 
terms of the judgment, or to secure or 
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The Registrar thereapon made a receiving order, and the 
debtor appealed. The ground of the appeal was that the bank- 
ruptcy notice was invalid within section 4, sub-section 1 (g) (2) 
of the Bankruptcy Act, 1838, as it only included the sum of 
1,500Z. and not the taxed costs for which the judgment had been 
obtained. 

By consent of all parties the appeal was heard by two Lords 
Justices only. 

E. Clayton and W. M. Hunt, for the appellant : 

The judgment was for 1,600Z. and costs, but the notice was issued 
for the 1,500Z. only. The costs were subsequently taxed, but were 
not included in the notice. It is therefore not " in accordance with 
the terms of the judgment." The judgment cannot be split up in 
this way unless it is made clear that the claim for the balance is 
given up. Form No. 6 of the forms under the Bankruptcy Rules 
shows that the action must be for the whole sum for which judg- 
ment was given. Orders not in the form of final judgments are not 
enforceable by bankruptcy notice, and bankruptcy notices are bad 
which require payment of part only of the judgment debt : In re 
H. B. [1908] (1). There is no final judgment until the costs are 
■taxed. The judgment is not divisible for the purposes of a bank- 
ruptcy notice, though it may be divided for purposes of execution 
under Ord. 42, r. 18. 

H. C. Davenport^ for the respondent, was not called upon. 

Vaughan Williams, L.J. : I have no doubt that this bankruptcy 
notice was well issued. There is a series of cases in which it has 
been held that in order to support a bankruptcy notice there must 
be what is called a " final judgment " against the debtor for a sum 
of money, and that the mere fact that the creditor is entitled to 
issue execution against the debtor for a sum of money is not con- 
clusive that there has been a ''final judgment " against him within 
the meaning of sub-section 1 (g) of section 4 of the Bankruptcy Act, 
1888. If these cases are examined, it will be found that there is no 
decision that a bankruptcy notice cannot be issued for a judgment 
debt simply because the judgment includes also costs to be taxed. 
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and the costs have not been taxed, though you cannot issue a 
bankruptcy notice when you have a right to issue execution on 
what is called an order as distinguished from a final judgment. 
What has been held essential to constitute a ''final judgment" 
within sub-section 1 (g) is that there must have been something 
which has been treated on the basis of a cause of action, at any 
rate to this extent — that the debtor has had the opportunity of 
setting up a counterclaim, set-off, or cross-demand. And, if the 
debtor has not had the opportunity of doing that, the judgment or 
order does not come within the term "final judgment " as used in 
sub-section 1 (g). This is what I understand was meant by Lord 
Justice Cotton in In re Faithfully Ex parte Moore [1885] (8), when 
he said that a "final judgment" is a "judgment in an action 
between parties brought to establish some right of the plaintiff 
against the defendant. In giving judgment in that case" — 
In re Chinery, Ex parte Chinery [1884] (4)—" I made use of these 
words: 'I think we ought to give to the words " finat judgment " 
in this sub-section their strict and proper meaning, i.e., a judgment 
obtained in an action by which a previously existing liability of the 
defendant to the plaintiff is ascertained or established — unless there 
is something to show an intention to use the words in a more 
extended sense.' If a defendant has committed a tort, there is a 
previously existing liability on his part to the plaintiff. So here, 
there was a previously existing liability of the defendant arising 
out of his covenant contained in the partnership deed. He under- 
took not to carry on business as a solicitor within certain limits of 
space ; he had broken that agreement, and his liability in respect 
of that breach was established by the judgment. Taking the very 
words of my judgment, they apply exactly to this case. Of course 
the order for the payment of costs did not enforce a pre-existing 
liability of the defendant, but that order is part of a final judgment 
which did." And Lord Selbobne, L.G., said : " To constitute an 
order a final judgment nothing more is necessary than that there 
should be a proper litis contestation and a final adjudication between 
the parties to it on the merits." 

(3) 2 Morr. 52; 14 Q. B. D. 627; 54 L. J, Q. B. 190; 62 L. T. 376; 33 
W. B. 438. 

(4) 1 Morr. 31 ; 12 a B. D. 342 ; 53 L. J. Oh. 662 ; 50 L. T. 342. 
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Under these circomstaDces, I have no doubt that in the present 
case there was a '' final judgment '* within sub-section 1 (g), and, 
that being so, the only question is whether it is a final judgment in 
respect of which the creditor has a right to issue execution for the 
sum awarded independently of the costs. Having regard to the 
provisions of Ord. 42, r. 18, it is plain that the creditor is entitled, 
if he chooses to do so, to issue execution for the judgment debt and 
the costs separately. The rule says, " Upon any judgment or order 
for the recovery or payment of a sum of money and costs, there 
may be at the election of the party entitled thereto, either one writ 
or separate writs of execution for the recovery of the sum and for 
the recovery of the costs." Having regard to the amount of the 
judgment debt as set forth in the judgment, and to the form of the 
bankruptcy notice requiring payment, it seems to me that it was 
made quite plain to the debtor that what the notice required him 
to pay was the amount of the judgment debt independently of the 
costs, and I think the creditor was under no obligation to show that 
he was prepared to abandon the right given to him by Bule 18 to 
levy execution afterwards for the costs. 

In my opinion, the bankruptcy notice complied with all the 
requirements of sub-section 1 (g), and was a valid notice. There 
was a final judgment for the 1,500J., and a notice requiring pay- 
ment of that sum " in accordance with the terms of the judgment," 
because, having regard to Rule 18 of Ord. 42, the judgment creditor 
was entitled to issue execution for the 1,500Z. independently of 
the costs. The appeal must be dismissed. 

Stirling, L.J. : I am of the same opinion. I think the bank- 
ruptcy notice required the debtor to pay the judgment debt "in 
accordance with the terms of the judgment." At the time when the 
notice was issued on 7 March, the costs not having been then 
taxed, it was impossible to give any other notice than that which 
was given — that is, a notice requiring payment of the l,600i. 
Bule 18 of Ord. 42 entitled the creditor at his option to issue execu- 
tion for the 1,6002. separately. In my opinion, all the requirements 
of sub-section 1 (g) have been complied with, and the notice was a 
valid one. 

In re H. B. (1) does not apply to the present case, for there the 
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bankruptcy notice was not " in accordance with* terms of the 
judgment." 



Appeal dismissed. 



Solicitors: Vanderpump. 

Noirist Aliens^ dc Chapman. 



In RE A, COHEN, Ex parte TRUSTEE. 

1905, July 21 ; August 4. C. A. Vaughan Williams, Stirling and 
Cozens-Hardy, L.JJ. 

Bankruptcy — Onerotts Property — Disclaimer — Time — " Fir$t appointment of a 
trustee" — Bankruptcy Act, 1883, ». 21, stib-ss. 1 and 6; s. o4, sub-s. 1; and 
s, 55, suh-s, 1 — Bankruptcy Act, 1890, s, 13. 

Under sub-section 1 of section 55 of the Bankruptcy Act, 1883, as 
amended by section 13 of the Bankruptcy Act, 1890, the trustee of the 
bankrupt's estate may disclaim onerous property within twelve months 
*' after the first appointment of a trustee." This refers to an appointment 
of a trustee under section 21 of the Act of 1883, either by the creditors 
imder sub-section 1 or by the Board of Trade under sub-section 6, and does 
not refer to the Official Receiver becoming trustee imder sub-section 1 of 
section 54, on the debtor being adjudged bankrupt, until a trustee is 
appointed. The period of twelve months therefore runs from the date of 
the certificate of tiie first appointment of a trustee, and not from the date 
of the order of adjudication.] 

The Official Receiver, whilst acting as trustee under section 54, may 
exercise the power of disclaimer without being subject to the limitation of 
time provided in the case of a trustee ; but he may be called upon under 
sub-section 4 of section 55, by a person interested in the property in 
question, to decide whether he will disclaim or not. 

This was an appeal from a decision of Mr. Begistrar Giffard. 

The debtor was adjudicated bankrupt on 2 October, 1902. A 
trustee was appointed by the creditors, and his appointment was 
duly certified on 16 October, 1902. The debtor was the owner of 
certain leasehold houses at Limehouse, subject to covenants, and 
subject also to a mortgage. On 14 September, 1908, the trustee 
gave notice to the mortgagees and to the freeholder of his inten- 
tion of disclaiming the bankrupt's interest in the lease, and on 
14 October, 1903, he executed a disclaimer, which was duly filed. 

On the trustee applying for his release the Board of Trade 
raised objections to the disclaimer on the ground that the pro- 
perties were not disclaimed '* within twelve months after the 
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first appointment of a trustee" as required by section 55 of 
the Bankruptcy Act, 1888, as amended by section 13 of the Act 
of 1890. The trustee's contention was that the twelve months 
did not expire until 16 October, 1908, inasmuch as he was'appointed 
on 16 October, 1902. The contention of the Board of Trade was 
that the time ran from the date when the Official Beceiver became 
the trustee, which was on 2 October, 1902, when the debtor was 
adjudicated bankrupt and the Official Beceiver was automatically 
appointed trustee by virtue of sub-section 1 of section 54 of the 
Bankruptcy Act, 1883. The Board directed the trustee to apply 
under section 13 of the Bankruptcy Act, 1890, for an extension of 
the time for disclaimer. The trustee accordingly applied. The 
application came before Mr. Begistrar Giffard, and he refused the 
application, being of opinion that no extension of time was neces- 
sary, the time, according to his view of the Act, running from the 
date of the certificate and not from the date of the adjudication. In 
this the Begistrar followed a former decision of his own in In re 
Fox (unreported). 
The trustee appealed. 

Ilansell, for the appeal : 

The extension of the time fixed by sub-section 1 of section 55 
of the Bankruptcy Act, 1883 — namely three months — to twelve 
months by section 13 of the Bankruptcy Act, 1890, makes no 
difference as regards the interpretation of the section. The ques- 
tion is what is meant by ^' the first appointment of a trustee '' in 
section 55, sub-section 1. Under section 54, sub-section 1, until a 
trustee is appointed the Official Beceiver is trustee for the purposes 
of the Act, and immediately on the adjudication he becomes trustee 
automatically and the property of the bankrupt vests in him 
When the Official Beceiver becomes trustee he is "appointed" 
within the meaning of section b6. The adjudication is an " official 
appointment " of him, a specified person, as trustee till another is 
appointed : In re Parker^ Ex 'parte Board oj Trade [1885] (1), in 
the House of Lords sub nom, Turqtiandw. Board ofTrade[18S6] (2). 

(1) 2 Morr. 158; 15 Q. B. I). 190, 202, 203 ; 54 L. J. Q. B 372, 374; 52 
L. T. 670. 

(2) 11 App. Caa 286, 289; 55 L. J. Q. B. 417, 418; 55 L. T. 30. 
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The decision there was, in effect, that there was no difference 
between the position of the Official Beceiver as trustee, while in 
office, and a creditor's trustee. The particular question there was 
the power to sell the property of the bankrupt. The word 
''appointment" is used in the Act of 1888 as regards both the 
Official Beceiver and a creditor's trustee. It is used more often as 
regards the creditor's trustee, but in places it must include the 
Official Beceiver. Section 12, sub-section 1, and section 70, sub- 
section 1 (a), (b), and (g), refer to the powers and duties of the 
Official Beceiver. He is to act as interim receiver pending the 
appointment of a trustee, and as trustee during any vacancy in the 
office of trustee : section 87 ; and under section 82, sub-section 4, 
when the trustee resigns, or is released, the Official Beceiver again 
becomes the trustee. That shows the importance to the Official 
Beceiver of having the question of the validity of the disclaimer 
determined. Under section 68, sub-section 3, all expressions in 
the Act referring to the trustee under a bankruptcy shall, unless 
the context otherwise requires, or the Act otherwise provides, 
include the Official Beceiver when acting as trustee. Section 20, 
sub-section 1, and section 21, sub-sections 1, 2, and 4, refer to a 
creditor's trustee, and not to the Official Beceiver : sub-section 5. 

In the case of the summary administration of a small estate 
under section 121, sub-section 1, the Official Beceiver is to be the 
trustee, and also in the case of the administration of a deceased 
debtor's estate under section 125, sub-section 5. 

[Cozens-Habdy, L.J. : Does the Board of Trade ever appoint the 
Official Beceiver trustee under sub-section 6 of section 21 ?] 

Apparently not. Under sub-section 5 he is only to be trustee in 
the cases provided in the Act. 

[Vaughan Williams, LJ., referred to Bule 298 of the Bankruptcy 
Bules, 1886 and 1890.] 

The objection to construing section 55 as the Begistrar has done 
is that in cases where the Official Beceiver only acts, such as the 
administration of small estates, no time would be fixed within which 
there must be disclaimer ; and it might be said that he could 
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not exercise the power at all which would be contrary to Turquand 
V. Board of Trade (2). In re Baker, Ex parte Official Receiver 
[1891] (3), is not in favour of that construction. 

Cur. adv. vult. 
Atigust 4. 

Vaughan Williams, LJ., read the following judgment: The 
question in this case is whether the time for disclaiming runs from 
the certificate of the appointment of the trustee, or from the 
adjudication. By section 55 of the Bankruptcy Act, 1883, as 
amended by section 18 of the Act of 1890, the trustee may, by 
writing signed by him, at any time within twelve months after the 
first appointment of a trustee, disclaim the property. These words 
seem certainly to refer (in the absence of anything in that Act 
showing intention) to an appointment of a trustee under section 21, 
which provides that, where a debtor is adjudged bankrupt, or the 
creditors have resolved that he be adjudged bankrupt, the creditors 
naay, by ordinary resolution, appoint some fit person, whether a 
creditor or not, to fill the office of trustee of the property of the 
bankrupt, or they may resolve to leave his appointment to the 
committee of inspection thereinafter mentioned ; and sub-section 2 
provides that the person so appointed shall give security, in the 
maimer prescribed, to the satisfaction of the Board of Trade, and 
that the Board, if satisfied with the security, shall certify that his 
appointment has been duly made, unless the Board objects to the 
appointment on certain specified grounds. Sub-section 4 of the 
same section provides that the appointment of a trustee shall take 
effect as from the date of the certificate. I am inclined to think 
that sub-sections 2 and 4 of this section, as to the giving of security 
and as to the certificate of appointment, apply only to a trustee 
** so appointed " — that is, appointed by the creditors as provided 
by sub-section 1 — ^and have no application to the Official Receiver 
when he is the trustee. In practice no certificate is given of his 
appointment ; no security is taken from him. It is, however, to be 
observed that section 21 not only provides for the appointment of 
a trustee by the creditors after an adjudication, but also for the 
appointment of a trustee by the Board of Trade in cases where a 

(3) SMorr. 116. 
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trustee is not appointed by the creditors within four weeks from the 
date of the adjudication, or where negotiations for a composition or 
scheme have been closed by the refusal of the creditors to accept, 
or of the Court to approve, the composition or scheme. 

Section 54, by sub-section 1 provides that until a trustee is 
appointed the Official Receiver shall be the trustee for the purposes 
of the Act, and thai immediately on the debtor being adjudicated 
bankrupt the property of the bankrupt shall vest in the trustee. 
This property would seem to vest, having regard to the judgment 
of Lord Sblbornb in Ttirqiiandv.Board of Trade (2), independently 
of any appointment within the meaning of that word as used in 
section 21. But then sub-section 2 of section 54 — which provides 
that on the appointment of a trustee the property shall forthwith 
pass to and vest in the trustee appointed — in my judgment contrasts 
the case where the property of the bankrupt vests in the Official 
Receiver independently of any appointment of him as trustee, and 
the case where the property of the bankrupt passes to a trustee 
forthwith on his appointment. There can be no doubt but that in 
sub-section 2 the word '* appointed " is used in the sense in which 
it is employed in section 21. It is true that Lord Selborke says, 
^' A certain time is allowed to the creditors to choose a trustee for 
themselves. If they do, when that choice is complete it supersedes 
the earlier official appointment '* — ^meaning thereby, I think, the 
appointment of the Official Receiver as trustee under sub-section 1 
of section 54. And it is also true that Brett, M.R., in In re 
Parker (1), says, " Section 20 had said that the property shall * vest 
in a trustee ' ; section 54 says that the property of the bankrupt 
shall vest in * the trustee.* What trustee? There is no one but 
the Official Receiver at that moment. * Until a trustee is appointed 
the Official Receiver shall be the trustee for the purposes of this 
Act.' The property of the bankrupt therefore vests in the Official 
Receiver who has just been appointed." But the use of these 
expressions in no way proves that the words ** first appointment" 
in section 55 do not exclusively refer to an appointment under 
section 21. The provisions of sub-section 1 of section 54 will 
necessarily in every case in which the creditors appoint the trustee 
make the Official Receiver the trustee before there is a creditors* 
trustee, because a creditors' trustee is appointed by a meeting called 
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after the adjadication. This brmgs me to section 55 — the dis- 
claimer section — ^and to the question of the meaning of the words 
"may, by writing signed by him, at any time within [twelve] 
months after the first appointment of a trustee, disclaim the 
property." Sub-section 1 of the section runs thus: ''Where any 
part of the property of the bankrupt consists of land of any tenure 
bmrdened with onerous covenants ... the trustee, notwithstand- 
ing that he has endeavoured to sell or has taken possession of the 
property, or exercised any act of ownership in relation thereto, but 
subject to the provisions of this section, may, by writing signed by 
him, at any time within [twelve] months after the first appointment 
of a trustee disclaim the property." In my opinion the words 
"after the first appointment" refer to an appointment under 
section 21 either by the creditors or by the Board of Trade under 
sub-section 6 of that section. I do not think they refer to the 
Official Beceiver becoming trustee under sub-section 1 of section 54 
until a trustee is appointed. It follows that the twelve months 
provided by sub-section 1 of section 55 as amended will run from 
the certificate of the first appointment of a trustee, and not from 
the date of the Official Receiver becoming trustee, on the debtor 
being adjudicated bankrupt, until a trustee is appointed. 

It is said that the efifect of the Court so holding will be that the 
Official Beceiver being trustee cannot exercise the power of disclaimer 
at all, and that this is inconsistent with the decision of the House 
of Lords in Turquand v. Board of Trade (2), and of the Court of 
Appeal in In re Parker (1), because the judgments both in the Court 
of Appeal and in the House of Lords, when the House reviewed the 
decision of the Court of Appeal, in effect decided that — to use 
the words of Lord Blackburn in his speech — " whilst the Official 
Beceiver is trustee after adjudication he may exercise the powers of 
a trustee." But I do not think, nor do we intend, that the effect 
of our decision shall be that the Official Beceiver on becoming 
trustee will not have the power to disclaim. One of the powers of the 
trustee appointed by the creditors is to disclaim. I think that the 
Official Beceiver, as trustee, can exercise that power. It is said that 
if the Official Beceiver has that power the twelve months limited for 
the exercise of it must run from the vesting of the property in the 
Official Beceiver — that is, from the moment of adjudication ; but I 

M. — VOL. XII. 26 
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do not think that this follows. The Official Beceiver on becoming 
trustee immediately upon the debtor being adjudicated bankrupt 
may exercise the power of disclaimer which < section 55 gives to the 
trustee appointed by the creditors for twelve months from that 
appointment, without being subject to this limitation in time for 
the exercise of the power, which limitation by its very terms runs 
from a date which has no relation to the trusteeship of the Official 
Beceiver, because he is never appointed. 

As the twelve months from the appointment had not expired at 
the time of the disclaimer in this case, I think no extension of time 
was necessary, and that the extension was properly refused. The 
result is that Mr. Registrar Giffard is right, and the appeal must be 
dismissed. 

Stirling, L.J. : I agree, I only wish to say this for myself, 
that the only difficulty that I have felt arose from the apprehension 
that some injustice might be done to persons interested in onerous 
property by reason of there being no limit placed upon the time for 
disclaimer while the Official Receiver is acting as trustee under sub- 
section 1 of section 54. But that difficulty is, to my mind, removed 
when one considers that under sub-section 4 of section 55 any 
person interested in onerous property may require the trustee — 
which includes, as my Lord has pointed out, the Official Beceiver 
while acting as trustee under sub-section 1 of section 54 — to decide 
whether he will disclaim or not. 

Gozens-Hardy, L.J. : I agree, and I have nothing to add. 

Appeal dismissed. 
Solicitor : Solicitor to the Board of Trade. 
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In be HAMILTON, YOUNG & CO., Ex parte CAKTEK. 

1905, July 28, 81 ; August 11. C. A. Vaughan Willums, 
Stirling, and Cozbns-Hardy, L.JJ, 

Bankruptcy — Letters of Lien — Bill of Sale — Secured Creditor — Order and Die- 
position— Bills of Sale Act, 1878, s. ^—Bankruptcy Act, 1883, s. 4A:— Bills of 
Sale Act, 1S90— Bills of Sale Act, 1891. 

The debtors purchased goods in England for shipment to India upon the 
orders of a firm there. The goods had to be sent to bleachers to be pre- 
pared, and for the purpose of paying for the goods the debtors obtained 
advances from a bank, to whom ^ey gave letters of lien stating that the 
advances were loans on the security of goods in preparation for shipment to 
the East, and that as security for the advance the debtors held ^e goods 
then in the hands of the bleachers on the bank's account and under lien to 
them. The bleachers' receipts for the goods wei'e inclosed with the letters 
of lien. The debtors were adjudged bankrupt while some of the goods were 
in the hands of the bleachers and other goods were in the debtors' ware- 
house, having been sent there from the bleachers, in respect of which 
letters of lien had been given to the bank. The trustee in bankruptcy 
claimed the goods upon the ground that the letters of lien were bills of sale, 
and therefore void as not being in the required form and not having been 
registered: — 

Held (Stiklino, L. J., duhitante), that the letters of Hen came within the 
exceptions mentioned in section 4 of the Bills of Sale Act, 1878, as being 
documents **used in the ordinary course of business as proof of the 
possession or control of goods," and therefore were not bills of sale. 

Decision of Bigham, J. {ante, p. 131), aflfirmed. 

This was an appeal from a decision of Bigham, J. (reported ante, 
p. 131), on a special case stated by the Judge of the County Court 
at Manchester, under the Bankruptcy Act, 1888, s. 97. 

The facts, which are fully stated in the report of the case in the 
Court below, were shortly as follows: The debtors, Hamilton, 
Young & Co., purchased goods in England for transmission to India 
upon the orders of a firm there. The goods had to be sent to 
bleachers in this country to be prepared, and for the purpose of 
paying for the goods the debtors obtained an advance from the 
National Bank of India, Limited, to whom they gave letters of lien, 
stating that the advance was a loan on the security of goods in 
preparation for shipment to the East, and that as security for the 
advance the debtors held the goods then in the hands of the 
bleachers on the bank's account, and under lien to them. The 
bleachers' receipts for the goods were inclosed with the letters 
of lien. 

25 2 
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The debtors were adjadged bankrupt on 15 August, 1903, while 
goods were m the hands of bleachers in respect of which letters of 
lien had been given to the bank. The bank claimed to hold the 
goods as security for upwards of 5,000{. The trustee in bank- 
ruptcy claimed the goods upon the ground that the letters of 
lien were bills of sale, and therefore void as not being in the 
required form and not being registered. Bioham, J., held that 
the intention of the parties being that the bleachers should hold 
the goods for the bank, the documents were accompanied by 
transfer of possession of the goods, and therefore came within 
the exceptions mentioned in section 4 of the Bills of Sale Act, 
1878 (1). 

The trustee in bankruptcy of Hamilton, Young & Co. appealed. 

Danckwerts, K.C, and HanseU, for the appellants : 

The letters of lien are bills of sale within section 4 of the Bills of 
Sale Act, 1878 (1). They are within the words *' declaration of trust 
without transfer," and are not covered by any of the exceptions : 
Tennant v. Howatson [1888] (2), Reg. v. Townshend [1884] (3), and 
Edwards v. Edwards [1876] (4). The case of In re Slee, Ex parte 

(1) Bills of Sale Act, 1878, s. 4 : of the creditors of the person making 
**The expression 'bill of sale' shall or giving the same, marriage settle- 
include bills of sale, assignments, ments, transfers or assignments of any 
transfers, declarations of trust with- ship or vessel or any share thereof, 
out transfer, inventories of goods with transfers of goods in the ordinary 
receipt thereto attached, or receipts for course of business of any trade or 
purchase-moneys of goods, and other calling, bills of sale of goods in foreign 
assurances of personal chattels, and parts or at sea, bills of lading, India 
also powers of attorney, authorities, or warrants, wai*ehousekeepers' certifi- 
licences to take possession of personal cates, warrants or orders for the 
chattels as security for any debt, and delivery of goods, or any other docu- 
also any agreement, whether intended ments used in the ordinary course of 
or not to be followed bj the execution business as proof of the possession or 
of any other instrument, by which a control of goods, or authorising or 
right in equityto any personal chattels, purporting to authorise, either by 
or to any charge or security thereon, indorsement or by delivery, the pos- 
shall be conferred, but shall not in- sessor of such document to transfer or 
elude the following documents ; that receive goods thereby represented.*' 

is to say, assignments for the benefit 

(2) 15 App. Cas. 489 ; 57 L. J. P. 0. 110 ; 58 L. T. 646. 

(3) 15 Cox C. C. 466. 

(4) 2 Ch. D. 291 ; 45 L. J. Ch. 391 ; 34 L. T. 472 ; 24 W. R. 713. 



Vol. xn.] Ex pabtb CARTER. 867 

North-Western Bank [1872] (6), is distinguishable, as that was a 
decision under the Bills of Sale Act, 1854, the definition clause in 
which did not contain the words " any agreement ... by which 
a right in equity to any personal chattels, or to any charge or 
security thereon, shall be conferred." See Reeves v. Barlow 
[1888] (6), where it was said that the added words in the Act 
of 1878 were intended to apply to a case like In re Slee, Ex parte 
North- Western Bank (5). 

If the original security is bad under the Bills of Sale Acts, the 
fact that the creditor obtains possession by virtue of the obligations 
contained in the void security does not better his position : Furber 
V. Cobb [1887] (7), per Sir James Hannbn. 

Secondly, these goods were goods in the order and disposition of 
the bankrupt at the date of the bankruptcy within the reputed owner- 
ship clause : Bankruptcy Act, 1883, s. 44, sub-s. iii. ; Sharman v. 
Mason [1899] (8), and In re Watson dt Co., Ex parte Atkin [1904] (9). 

J. A. Hamilton, K,C., and Schiller, for the respondents : 

The letters of lien fall within the exceptions in section 4 of the 
Bills of Sale Act, 1878, as being *^ documents used in the ordinary 
course of business as proof of the possession or control of goods " : 
In re Slee, Ex parte North-Westem Bank (6). The words of exception 
in the Act of 1854 were the same as those in the Act of 1878, which 
only enlarges the including, words. The case, therefore, is in point 
on the meaning of the excepting words in the Act of 1878. In Reg. 
V. Townshend (8) there was no occasion to consider whether the 
case was taken out of the Act by the excepting words, since it was 
taken out of the Act by the goods being at sea. 

[They also cited In re Steele, Ex parte Conning [1878] (10), and 
Merchant Banking Co. v. Spotten [1877] (11).] 

(5) L. E. 15 Eq. 69; 42 L. J. Bk. 6; 27 L. T. 461 ; 21 W. B. 69. 

(6) 11 Q. B. D. 610. Afflnned on appeal [1884], 12 Q, B. D. 436; 63 
L. J. Q. B. 192 ; 50 L. T. 782 ; 32 W. E. 672. 

(7) 18 Q. B. D. 494, 507 ; 66 L. J. Q. B. 273, 277 ; 56 L. T. 689 ; 35 W. E. 
398. 

(8) 7 Manson, 19; [1899] 2 Q. B. 679; 69 L. J. Q. B. 3; 81 L. T. 485; 48 
W. E. 142. 

(9) 11 Manson, 256 ; [1904] 2 K. B. 753 ; 73 L. J. K. B. 854 ; 20 T. L. E. 727. 

(10) L. E. 16 Eq. 414 ; 42 L. J. Bk. 74 ; 21 W. E. 784. 

(11) It. E. 11 Eq. 586. 
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There is no case of reputed ownership within the Bankruptcy 
Act, 1883, s. 44, sub-s. iii.: In re Watson <t Co.^ Ex paiie Atkin (9). 

HanseU, in reply : 

The notice to the bleachers by itself would not create a lien. 
The bank cannot get a good title to the goods without the whole 
document, which is bad as an unregistered bill of sale. The letters 
of lien did not give the bank " control " of the goods. The con- 
trol remained in Hamilton, Young & Co. In re Slee (5) was a decision 
that the document there was not within the Bills of Sale Act at all, 
not that it came within the exception in the definition clause. In 
Tennant v. Howatson (2) it was held that a document very similar 
to that relied on in this case did not fall within^ the exception 
to the operation of a Bills of Sale Act similar in terms to that 
contained in the Act of 1878, s. 4. 

August 11. 
Vaughan Williams, L.J., read the following written judgment : 

This is an appeal from the judgment of Mr. Justice Bigham upon 
a special case. I think that judgment should be affirmed, and the 
appeal dismissed with costs. 

Hamilton, Young & Co. were adjudged bankrupts on 15 August, 
1908, on their own petition, and the title of the trustee in bank- 
ruptcy related back to 24 July, 1908. The bankrupts, who carried 
on business at Manchester, were in the habit of purchasing goods 
in England for transmission to India, upon the orders of a firm 
there of Ewing & Co., who from time to time gave Hamilton, 
Young & Co. prices which they were willing to pay for any parti- 
cular goods which they required to be delivered to them c.i.f. in 
Calcutta. If Hamilton, Young & Co. saw that they could ship 
the required goods at a profit on Ewing & Co.'s prices, their prac- 
tice was to accept the offer of Ewing & Co., and to produce the 
goods by buying the grey cloth, causing it to be bleached and dyed 
(if dyeing was necessary), and then packed and shipped, carriage 
paid and insured, to Ewing & Co. at Calcutta. Hamilton, Young 
& Co. were not bound to execute any orders given by Ewing & Co. 
For the purpose of obtaining, producing, and shipping as above 
mentioned, the course of business was that Hamilton, Young & Co. 
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purchased in Manchester goods for preparation, packing, and 
shipping to Calcutta. The course of preparation of the goods for 
shipping was that the goods when purchased were sent to be 
bleached to the bleachers, where they remained to the order of 
Hamilton, Young & Co. ; and such of them as from time to time 
were required by Hamilton, Young <fe Co. for shipment to Ewing 
& Co. were delivered jby the bleachers in accordance with the 
directions given to them from time to time by Hamilton, Young 
& Co. either to the warehouse of Hamilton, Young & Co. or to the 
packers to be packed. In order to obtain money with which to pay 
for the goods which they had purchased, Hamilton, Young & Co. 
from time to time used to obtain advances from the National Bank 
of India, under a course of business described in paragraphs 8, 
4, 6, and 6 of the special case. 

It is to be observed that the security given by Hamilton, Young 
& Co. consisted of the letter of lien advising the bank of the fact 
of Hamilton, Young & Co. having drawn a cheque upon the bank, 
statiDg the amount, which was accompanied by the bleachers' receipts 
for the goods specified in the letter. The letter of lien specifies goods 
which Hamilton, Young & Co. say they hold on account of the 
bank and under lien to them, as security for the advance obtained 
by Hamilton, Young & Co. by the bank cashing the cheque. The 
letter informs the bank that the goods would be shipped to Calcutta, 
and that the bills of lading, taken, as I assume, in the name of 
Hamilton, Young & Co., duly indorsed, would be handed to the 
bank. Hamilton, Young & Co. undertake to insure against fire 
the goods in course of preparation under a general policy to be 
deposited with the bank. Paragraph 8 states the practice of 
Hamilton, Young & Co., and the bank, after receipt of the letters 
of lien, from which it appears that the whole conduct of the business 
of preparation and shipping was left in the hands of Hamilton, 
Young & Co., and that there was nothing in the shipping docu- 
ments identifying the goods mentioned in the bleachers' receipts 
accompanying the letters of lien. Hamilton, Young & Co. had an 
arrangement with another bank called the Disconto GeseUschaft 
for an advance on the security of letters of lien of a kind similar 
in all respects to their arrangement with the National Bank of 
India. When advances, or an advance, or some portion of an 
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advance, made by either bank on the secnrity of letters of lien and 
the deposit of bleachers' receipt, was to be discharged by delivery 
to the bank of bills of lading, &c., Hamilton, Young & Go. did not 
necessarily give to either bank respectively the documents of title 
of the particular goods on the security of which the particular 
advance had been made. They gave to the bank goods purchased 
with money advanced by one bank or the other, without reference 
to the question of which bank had advanced money on the security 
of those particular goods. 

The result of the practice detailed seems to be that in respect of 
the matter of preparation and shipment of the goods, the manage- 
ment and direction of these goods for the purposes of bleaching, 
dyeing, and shipping, until the bills of lading were handed over, 
rested entirely with Hamilton, Young & Co., and that no property 
other than by way of lien or charge would pass to the bank until 
bills of lading were handed over, but that the bank had in equity 
a right to an injunction restraining Hamilton, Young & Co. from 
doing anything inconsistent with their holding the goods on account 
of the bank, and under lien to the bank. The bank had also such 
rights as the possession of the bleachers' receipts might give them, 
but there is nothing in the case to show that the bleachers would 
have given up the goods to the bank on the production of the 
receipt. On 24 July, 1908, just before the failure of Hamilton, 
Young & Co., the goods on which the National Bank now asserts 
a claim may be, as I understand the case, divided into three cate- 
gories : First, goods the subject of letters of lien which were lying at 
the bleachers' or at the warehouse of Hamilton, Young & Co. ; 
secondly, goods the subject of letters of lien, but which were not 
in the hands of the bleachers, but can be traced as being then in 
the hands of Hamilton, Young & Co. at their warehouse, or at the 
dyers' or packers', or at the docks ; and thirdly, goods not the sub- 
ject of letters of lien, which on 24 July were in the hands of the 
bleachers, or of Hamilton, Young & Co., or at the packers' or the 
docks, and which are claimed by the bank. 

On 14 July, 1908, the bank wrote and sent to six bleachers whose 
names appear in paragraph 14 of the special case the letter set out 
in that paragraph. This letter was written immediately after the 
bank had received from India a telegram that Ewing & Co. were in 
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difficnlties. The bank up to this time had not given to the bleachers 
any notice or intimation with regard to the letters of lien or with 
regard to the bank holding security over the goods in the bleachers' 
hands or that the bank held the bleachers' receipts. On the same 
day the bank wrote to Hamilton, Young Sc Go. the letter set out in 
paragraph 16a of the special case, asking Hamilton, Young & Go. 
to confirm the action of the bank in writing to the bleachers to 
whom they had written. Hamilton, Young & Go. wrote no letter of 
confirmation until 20 July, 1903, when they wrote to the bleachers, 
dyers, and packers (including the bleachers to whom the bank had 
given notice on 14 July) whose names are set forth in para- 
graph 25, the letter set forth in that paragraph. On 21 July, 
1908, Hamilton, Young & Go. wrote to the bank the letter set forth 
in paragraph 26. 

I do not think I need delay by reading the questions asked by the 
special case. It will be seen that the first question refers to the 
goods mentioned in paragraphs 10 and 17, and that all these goods 
were subject to letters of lien in respect of goods subject to the 
receipts included in the letters of lien respectively ; and question 2 
only differs from question 1 by extending the question to goods in 
the hands of Hamilton, Young & Go. at their warehouses, and goods 
at the dyers' and packers' and goods at the docks, as well as to goods 
in the hands of the bleachers mentioned in question 1. The third 
question is wider. It extends to any charge or lien on or title to any 
goods other than those mentioned in the first two questions, which 
on 24 July, or at any other date, were in the hands of the bleachers, 
Hamilton, Young & Go., or the bank. 

In my judgment all the three questions in the special case should 
be answered in favour of the bank. I am of opinion that such of 
the goods described in the letters of lien, mentioned in paragraphs 
1 to 17 as on 17 July, 1908, were in the hands of the bleachers were 
subject to a lien or charge in favour of the bank. In the same way 
I think that the bank was entitled to a lien or charge on the goods 
mentioned in the letters of lien, which on that date could be traced 
as in the hands of Hamilton, Young & Go., at their warehouses, or 
even at the dyers' or packers' or in the docks. I think that these 
questions should be answered in favour of the bank, because I think 
that the letters of lien, with the accompanying receipts, are not 
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bills of sale, as they come within the exception from section 4 
of the Act of 1878, being documents '* used in the ordinary coarse 
of business as proofs of the possession or control of goods." That 
such documents as the letters of lien, with the accompanying receipts 
of those in actual possession, are documents used in the ordinary 
course of business, I have no doubt ; but the question is whether 
such documents are used as *' proof of the possession or control of 
goods " within the meaning of the exception. I think, however, 
that these documents in the ordinary course of business were used 
as proof of possession or control of these goods. The documents are 
records of a bargain creating a lien or charge in favour of the bank, 
and declaring that Hamilton, Young & Go. hold the goods specified 
in the respective letters on account of the bank and under lien in the 
hands of the persons therein named, and as such would be bills of 
sale but for the fact that they fall within the exception ; but I think 
they do fall within the exception, and I think that the documents 
are not the less intended as proof of control within the meaning of 
the section because the goods, while thus held by Hamilton, Young 
& Co., or their bailees, the bleachers, packers, and others, were to be 
dealt with by Hamilton, Young & Co., at their discretion in prepara- 
tion tor shipment to the East. The control of the bank, in my opinion, 
continued all along. The bank would, on the strength of these docu- 
ments, at any time have been entitled to an injunction restraining 
Hamilton, Young & Co., if they had attempted to take the goods out 
of the control of the bank by dealing with them for a purpose other 
than that of preparation for shipment, and shipment to the East. 
I do not think it makes any difference on this point whether the 
goods happened to be held by Hamilton, Young & Co. on account of 
the bank and under lien to the bank in the warehouse of Hamilton, 
Young & Co., or in the hands of the bleachers and others who had 
given receipts to Hamilton, Young & Co. 

Then comes the third question, whether the bank, on 24 July, 1903, 
was entitled to any other goods which at the said date were in the 
hands of bleachers, packers, or of Messrs. Hamilton, Young & Co. — 
that is, goods other than those mentioned in letters of lien with 
receipts attached. I think that, excepting in one case, the bank is 
entitled to the goods, because the title of the bank does not arise 
under a document void as a bill of sale, and the bleachers to whom 
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notice was sent in all cases except one attorned before the bankruptcy 
to the bank. 

Now I am going to add a word or two that I have not written. 
Attention has been called by Lord Justice Stirling to the Bills of 
Sale Acts, 1890 and 1891 (12). Our attention was not called to those 
statutes during the argument. But, having regard to the provisions of 
those statutes, I wish to add a word or two to my judgment. If sec- 
tion 4 of the Act of 1878 is looked at, in that section — after defining 
bills of sale — there comes an exception, which I may observe equally 
existed in the prior Bills of Sale Act of 1854. Now in that exception, 
amongst other things, there occur these words : " Transfers of goods 
in the ordinary course of business of any trade or calling, bills of 
sale of goods in foreign parts or at sea." Now, without going in 
detail into the very few, very short, provisions in these two statutes 
of 1890 and 1891, it may be said generally that the effect of these 
two statutes is to extend to instruments dealing with imported goods 
prior to their deposit in the dye-house, factory, or store, or to their 
being reshipped for export or delivery to a purchaser not being the 
person giving or executing the instrument, the exception which 
already existed in the Act of '* bills of sale of goods in foreign parts 
or at sea." In the' Act of 1854 there were no provisions such as 
exist in section 4 of the Act of 1878, which, to put it shortly, included 
in bills of sale documents in respect of which an equitable charge had 



(12) BiUs of Sale Act, 1890, b. 1 : 
** An inetnunent given or executed at 
any time prior to such deposit, reship- 
ment, or delivery as hereinafter men- 
tioned, hypothecating or declaring 
trusts of imported goods during the 
interval between the discharge of the 
goods from the ship in which they are 
imported and their deposit in a ware- 
house, factory, or store, or their being 
reshipped for export or delivered to a 
purchaser not being the purchaser 
giving or executing such instrument 
shall not be deemed a bill of sale 
within the meaning of section 9 of the 
Bills of Sale Act, 1882." 

Section 2: <* Nothing in this Act 
shall affect the operation of section 44 
of the Bankruptcy Act, 1883, in respect 



of any goods comprised in any such 
instnunent as is hereinbefore described, 
if such goods would but for this Act 
be goods within the meaning of sub- 
section iu. of that section.'* 

Bills of Sale Act, 1891, s. 1: ** Sec- 
tion 1 of the BiUs of Sale Act, 1890, 
shall be amended so as to read as 
follows : An instrument charging or 
creating any security on or declaring 
trusts of imported goods given or exe- 
cuted at any time prior to their deposit 
in a warehouse, factory, or store, or to 
their being reshipped for export, or 
delivered to a purchaser not being the 
person giving or executing such instru- 
ment, shall not be deemed a bill of sale 
within the meaning of the BiUs of Sale 
Acts, 1878 and 1882." 
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been given. Under that Act of Parliament there was decided the 
case of In re Slee, Ex parte North-Westeni Bank (5), and in that 
case it was held under the Act of 1854 that a letter of hypothecation 
by which a factor and warehoasekeeper pledged certain wools in 
his possession to his bankers to secare an advance, constituted a 
good equitable charge which did not require registration, the advance 
and charge having been made in the ordinary course of business. 
Now really that decision was a decision based upon these documents 
not being within the definition of a bill of sale at the commencement 
of the section, and then followed the alteration in the Act of 1878, 
and that retained the exception which had been contained in the 
Act of 1854. Under those circumstances the real question in this 
case is. What was the effect of the extension of the definition so as 
to make it cover an equitable charge ? 

Now, in my judgment, one thing at all events is perfectly plain 
— that, whatever might be the effect of the extension of that defini- 
tion, it is quite clear that the exception applied as much to the 
extended definition as it did to the definition as it existed in the 
Act of 1854. The case of In re Slee, Ex parte North-Western 
Bank (6), was also dealt with in an Irish case — Merchant Banking 
Co. V. SpoUen (11)— in 1877, also before the Act of 1878. But if 
the judgments in those two cases are looked at, and the expressions 
of the Judges considered, although the documents in question were 
held not to be bills of sale because they did not fall within the 
definition, it is plain from the judgments that both Courts thought 
that the scope of the Act of Parliament was not to avoid, as bills of 
sale, documents used in the ordinary course of business by mer- 
chants for the purpose of proof of possession or control of goods. 
Under those circumstances we have to consider here whether these 
documents were intended to be proof of possession and control of 
the goods in question. Now Mr. Justice Bigham has arrived at the 
lionclusion, as appears from his judgment, that these documents 
described in the letters of lien were intended both as proof of 
possession and also as proof of control. I am not saying that that 
is not so, but I prefer to take the simpler case of whether they were 
used as proof of possession of the goods. I cannot doubt myself 
that business people in Manchester would all so regard them ; but 
still that will not do, unless, according to a proper construction of 
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these words^ these documents, with the surroanding circumstances, 
were intended as proof of possession or control within the meaning 
of the exception of the Act of 1878, which contained an exception 
from the definition. 

Now for one moment I will deal with the case apart from the 
statements in the case as to what was the practice of the bank and 
Hamilton, Toung & Go. with reference to the preparation of the 
goods by dyeing, bleaching, and otherwise making preparation for 
shipment ; and if one take's the case apart from that practice, I 
am of opinion that these documents were intended as proof of 
possession or control. Then does it make any difference that the 
bank allowed Messrs. Hamilton Young & Go. to exercise their 
discretion as to those steps which necessarily had to be taken 
before the goods could be made ripe for realisation by them — 
goods, it must be remembered, which by the very terms of the 
letters of lien remained, from the moment of the giving of 
those letters, goods held by Hamilton, Young & Go. on behalf 
of the bank? In my judgment the fact that the bank had this 
lien and had these goods held for them does not prevent the 
giving of the letters of lien, coupled with the receipts, being, 
according to the ordinary practice of bankers, proof of possession 
or control by these people. Then, with regard to the two statutes 
to which I have referred, which were not brought to our attention 
in the course of the argument, I see no reason why those in 
any way interfere with the conclusion which I have already arrived 
at ; and, as I agree with Mr. Justice Bigham in his view as to the 
question of order and disposition, I think this appeal should be 
dismissed with costs. 

Stirlino, L.J. : On the first two questions raised by the special 
case, which relate to goods comprised in letters of lien, I think it 
right to state that I doubt whether the letters of lien are documents 
used as proof of possession or control of goods within the meaning 
of section 4 of the Bills of Sale Act, 1878. That doubt is indepen- 
dent of the two statutes of 1890 and 1891, though it is not lessened 
by the terms of those statutes. Nevertheless, as my brethren agree 
in the view taken by Mr. Justice Bioha^i, to whose opinion on 
mercantile documents of such a character as this case deals 
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with I attach very great weight, I think I ought not to differ 
from them, 

I shoald add that my doubt does not extend to the third question. 
I think that the attornment, before the commencement of the 
bankruptcy, of the bleachers and other persons with regard to the 
goods to which that question relates, created a charge in the legal 
possession of the goods which cannot be referred to any document 
invalid as a bill of sale, for the simple reason that there is no letter 
of lien which refers to any of those goods. I also think that, even 
if there had been a letter of lien in the same terms as those which 
relate to the other goods, I should have had difficulty in coming to 
the conclusion that the dealing just before the commencement was 
a performance of or to be referred to an agreement contained in 
such letters. However, there is in fact no such letter, and the 
question does not arise. Whether the latter transaction is bad as 
a fraudulent preference I think it is not open to us to consider, 
because no such question is raised by the special case. 

Gozens-Hardt, L. J., read the following judgment : I agree that 
this appeal must be dismissed, and for the reasons assigned by 
Lord Justice Vauohan Williams. The general policy of the Bills 
of Sale Acts was not to interfere with ordinary business transactions. 
In so far as they might be hit by the general words in the definition 
of ** bill of sale," they are taken out by the express exception. I 
think the letters of lien, coupled with the deposit of the bleachers' 
receipt, was a document used in the ordinary course of business as 
proof of the control of goods within the meaning of section 4 of the 
Act of 1878. It enabled the bank to prevent the bankrupts by 
injunction from dealing with the goods in any manner inconsistent 
with the arrangement contemplated by the parties — an arrange- 
ment which would result in the handing over of bills of lading 
when the goods were ready for shipment to Calcutta. It thus gave 
the bank a " control " of the goods. This disposes of the first and 
second questions. 

As to the third question, I think the attornment of the bleachers 
gets rid of all difficulty. Counsel for the appellant sought to argue 
that the title of the bank could be impeached on the ground of 
fraudulent preference. But no such question can arise on this 
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special case* And nothing decided by us on this appeal will in any 

way preclude the raising of the issue of fraudulent preference in 

proceedings properly directed to that issue. 

Appeal dismissed. 

Solicitors: Chester d Co., agents for Btdlock, Woj-thington dk 
Jackson, Manchester, for the Appellant. 
Sanderson, Adkin, Lee d Eddis, for the Respondents. 



In ee WILKINSON, Ex parte FOWLER. 

1905, August 10. Bigham, J. 

Bankruptcy — Contract for Sewage Works — Payment upon Certificaie of Engineer 
— Power to Engineer to Direct Payment to Firms Supplying Machinery upon 
Contractor's ^* unduly delaying payment for the same — Bankruptcy of 
Contractor — Trustee — Bankruptcy Act, 1883, s, 168. 

Under a contract for sewage works made by a contractor with an urban 
district council it was provided that the requisite machinery was to be 
supplied to the contractor by certain named firms, and also (by clause 54) 
that if the engineer should have *' reasonable cause to beHeve that the 
contractor is unduly delaying proper payment " to the firms supplying the 
machinery he should have power, if he thought fit, to direct payment to 
them, and deduct it from the next certificate. 

The contractor was subsequently adjudicated banlmipt upon his own 
petition, and at the date of his bankruptcy a sum of 836/. 8«. 9(2. was due 
to the various machinery firms. 

The engineer having made orders directing payment of this sum direct 
to these firms pursuant to clause 54:— 

Held, that the power given by the clause in question to the engineer was 
not annulled by the bankruptcy of the contractor, and was properly 
exercised, as the contractor, by presenting his own petition, was '* unduly 
delaying proper payment" to the firms supplying the machinery within the 
meaning of the clause. 

On 9 September, 1908, Tom Wilkinson, trading as B. Cooke & Co., 
at Westminster, entered into a contract with the Aylesbury Urban 
District Comicil that he would execute and maintain for six months 
from their completion certain sewage works, in consideration of the 
payment to him of the sum of 11,546Z. 

Under this contract the works were to be completed within six 
months from the date of the contract to the satisfaction of 
George Chatterton, the engineer of the council, to be testified by a 
certificate under his hand. The consideration money was payable 
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in monthly instalments, each instalment to be the value of the work 
executed, as valued by the engineer, and certified under his hand 
but subject to a reduction of 10 per cent, of such value, the balance 
to be paid to the contractor within six months from the time when 
the engineer should certify the full and satisfactory completion of 
the works. 

By clause 12 the contract was to terminate on the commission 
of any act of bankruptcy by the contractor, or upon the contractor's 
interests under the contract being charged without the permission 
of the council. Under the specification of works, which in fact 
formed part of the contract, provision was made as to the providing 
of the necessary materials by the contractor, and the mode of 
payment to him ; and clause 52 provided for the contractor pro- 
ducing to the engineer, when required, the receipted bills of the 
firms specified to supply the machinery and other articles, and the 
net amount of such receipted bills was to be the total sum payable 
to the contractor in respect thereof. 

Clause 54 was as follows: ''At each and every certificate in 
which the engineer shall deem proper to include a sum or sums 
for machinery, the contractor shall, upon measurement being made, 
produce to the authorised officer a receipt showing that he has 
paid to the machinery makers the net sum to the included, notwith- 
standing that he has not at the time of paying such machinery 
makers, received the said sums from the council. If the engineer 
shall have reasonable cause to believe that the contractor is unduly 
delaying proper payment to the firms supplying the machinery, he 
shall have power, if he thinks fit, to order direct payment to them, 
and shall deduct from the next certificate issued to the contractor 
the money so paid, provided that no payment in the manner referred 
to shall be held to relieve the contractor from any of his liabilities 
under this contract. ..." 

By clause 129 the contractor was to supply and fix certain engines, 
pumps, and iron work, and which were to be supplied by Messrs. 
Grossley Brothers, of Manchester, and other specified firms. The 
contract was proceeded with, the specified firms supplied the 
requisite machinery, and payments were made by the council. 
On 80 April, 1904, the council received notice from the London 
and Westminster Bank that they had a charge over the retention 
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money under the contract. This charge amounted to 1,2202., and 
was admitted. On 12 October, 1904, the bankrupt was.adjudioated 
bankrupt upon his own petition, and Joseph Gurney Fowler was 
appointed trustee. He completed the contract on 24 October, 1904. 

At the date of the bankruptcy the sums due to the various 
machinery firms amounted to 886Z. 8s. 9d. On 7 February, 1905, the 
engineer made his certificate to the council, in which, after reciting 
that he had reasonable cause to believe that the contractor was 
unduly delaying proper payment to the machinery firms, he directed 
payment to the seven firms who had supplied the machinery of 
sums amounting in all to 224Z. 18a. 2(2., on account of payments due 
to them. 

On 8 February, 1906, the engineer issued his certificate of the 
completion of the works on 24 October to his satisfaction, and 
after setting out the total value of the work executed — namely, 
18,4982. 16a. lid., and the retention money of 1,8942. 17a. 6d., and 
the amounts allowed on certificates, he found that the contractor 
was not then entitled to receive any money. 

On 6 April, 1905, a further order was made by the engineer 
directing further payments of 6112. 10a. Id. to the seven machinery 
firms. This made up the total of 8862. 8a. 9d. due to them. A final 
certificate was made on 24 April, 1905, allowing the contractors 
7882. 7a. Id., being the amount of the retention money (1,8492. 17a. 6d.) 
less the sum of 6112. 10a. Id. payable under the order of 5 April. 

In June, 1905, the trustee in bankruptcy applied for a declaration 
that the two sums of 2242. 18a. 2d. and 1,8492. 17a. 8d. were payable 
to him as part of the bankrupt's property divisible among his 
creditors, but subject to the admitted charge of 1,2202. in favour 
of the London and Westminster Bank. No objection was taken by 
the various parties to the jurisdiction of the Bankruptcy Court to 
decide the question raised. 

The machinery firms were made respondents to the application. 

S. O. Lushington, for the trustee : 

Clause 54 of the contract was inserted in order to protect the 
urban district council, and to prevent delay in completion of the 
contract by reason of the possible failure of the contractor to pay for 
the machinery supplied, and the firms who supplied the machinery 

M. — ^voL. xn. 26 
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declining, in consequence, to continue the supply. All the machinery 
vras in fact supplied. When the contractor became bankrupt his 
contract with the council vested in his trustee in bankruptcy. The 
trustee could not be said to have been guilty of any undue delay. 
Further, the power to be exercised under clause 64 was revoked by 
the bankruptcy of the contractor, and the machinery firms were not 
secured creditors within section 168 of the Bankruptcy Act, 1888, 
and could not have this money as against the trustee : In re HaUett^ 
Ex parte Blane [1898] (1). 

A. A. Hudson f for three of the firms who had supplied 
machinery : 

Clause 64 shows that the council intended to exercise control over 
the money payable under the contract, and it guaranteed to the 
firms that their accounts would be paid. It thus benefited them as 
well as the council. The power given by clause 64 could not be 
revoked at all by the contractor, and his trustee is similarly bound 
by it. The firm were therefore secured creditors. By filing his 
petition the contractor has ''unduly delayed proper payment" 
within the meaning of clause 64, having by so doing rendered him- 
self incapable of paying these firms. The engineer also acted bond 
fide and in proper exercise of his power in directing payment to the 
firms, and his decision is final and binding. 

Q. D. Pepys, Olynn, and W. E. Ball, for the other machinery 
firms. 

E. Clayton^ for the Aylesbury Urban District Council. 

A. N. Stephens (a solicitor), for the London and Westminster 
Bank. 

S. O. L/ushington^ in reply. 

BiOHAM, J. : I doubt whether without the consent of all the parties, 
I should have had jurisdiction to deal with this case ; but, as all 
parties represented before me have submitted to the jurisdiction, I 
will decide the question which is before the Court. The trustee 
claims as part of the property of the bankrupt, which he is entitled 

(1) 1 Manson, 25; [1894] 2 Q. B. 237; 63 L, J. Q. B. 673 ; 70 L. T. 861 ; 
42 W. B. 806 ; 9 B. 278. 
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to receive as trustee, certain sums of money payable by the Aylesbury 
Urban District Council under the contract of 9 September, 1908, 
which they entered into with the bankrupt firm of B. Cooke & Co. 
It was a contract for the construction of certain sewage works. 
The total amount remaining unpaid under that contract is the total 
of the two sums of 224Z. IBs. 2(2., which formed the subject-matter 
of an order of 7 February, 1905, made by the engineer for the 
district council, and the sum of 10 per cent, retention money, 
amounting to 1,849Z. 17^. 6d. It is these two sums, making together 
the sum of 1,574Z. 158. 10(2., that are claimed by the trustee. Now 
certain other parties claim to be entitled to part of these moneys, 
and these parties are firms of engineers or manufacturers who 
supplied the contractor with certain machinery for the purpose of 
these sewage works, and for which they have not been paid. They 
allege that by virtue of the contract and the circumstances under 
which the goods were supphed they are entitled to be paid out of 
these two sums, and in priority to the trustee the amount of their 
unpaid accounts. Now the contract contained a provision upon 
which the whole question turns. It is to be found in clause 54, 
which, in my opinion, is inserted in the contract for the benefit not 
only of the people who supply the machinery, but also of the district 
council itself. It is very much to their interest to see that contracts 
of this kind into which they enter are performed in a manner 
satisfactory to all the people who are concerned in them. The 
district council certainly may, and no doubt frequently do, make 
contracts of this kind, and they make them much more advan- 
tageously when the people with whom they are in the habit of con- 
tracting and the persons from whom the goods come which are to be 
used in the performance of the contract know that there is a reason- 
abliB chance of the persons who supply the goods being paid. The 
district council are enabled, by inserting a clause of this kind in 
their contract, to give a certain amount of confidence to people who 
supply goods to the contractor, and in that way they are placed in a 
better position when they come to make contracts again than they 
otherwise would be, and therefore I say that the clause is inserted 
not only in the interests of the persons who supply goods to the 
contractor, but also in the interest of the district council themselves. 
Now what is the meaning of the clause ? I think it means that if 

26 2 
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the persons supplying machinery to the contractor for the purposes 
of the contract are not promptly and properly paid by him, then it 
shall be competent for the engineer to intervene, and, by a proper 
certificate given in that behalf, to require the district council to pay 
to the machinery suppliers the amount of their bills direct — ^that is 
to say, not through the hands of the contractor at all, but the money 
is to pass direct from the district council to the machinery suppliers. 
That is the meaning of the clause in the contract. It amounts to an 
authority given by the contractor to the engineer representing the 
district council to dispose of money which would otherwise come to 
the contractor, as the engineer may, if he exercises his authority, 
direct. It is an authority which, in my opinion, it was never con- 
templated that the bankrupt should withdraw, and indeed it is not 
contended on behalf of the trustee that the authority was one which 
could be lawfully withdrawn. It is an authority, therefore, which 
the bankruptcy itself did not annul. That being so, all I have then 
to see is whether the authority has been properly exercised. Now 
what happened was this : On 8 October, after the machinery in 
question had been supplied, the contractor filed his own petition, and 
was adjudicated a bankrupt — that is to say, by his own act he put 
it out of his power to pay for the machinery which had been supplied 
to him. In my opinion that very act amounted to '' unduly 
delaying proper payment " to the firms supplying the machinery, 
within the meaning of clause 54. He prevented himself, by his own 
misfortune, no doubt, from making proper and due payment. I 
think it would have been competent at that very moment for the 
engineer to have given the certificate which, as I shall mention in a 
moment, he subsequently did give, directing that the moneys should 
be paid direct by the district council to the firms supplying the 
machinery. However, he did not give the certificate then, but on 
7 February, 1905, long after the bankruptcy, and long after the title 
of the trustee had accrued, he gave a certificate by which he certified 
that certain sums of money, which I need not specify, were due to 
certain firms who had supplied machinery. His certificate, 
dated 7 February, 1906, begins thus : " Having reasonable cause to 
believe that the contractors, Messrs. B. Cooke & Co., are unduly 
delaying proper payment to the firms supplying machinery, I hereby, 
under the terms of the contract, direct payment to those firms, who 
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are hereunder named of the sums respectively payable/' and then 
he signs. I repeat that, in my opinion, the circumstances were such 
as to give the engineer power to execute the provisions of clause 64. 
He did it, and as that power or authority was never revoked I think 
it binds the trustee in bankruptcy just as much as it would have 
bound the contractor himself if he had never been made a bankrupt. 
The day after the engineer gave that certificate he gave a certificate 
to the effect that the bankrupt, or the bankrupt's estate, was entitled 
to receive the balance of the contract money, less the retention 
money of lOZ. per cent., which the council were entitled to retain 
under the terms of the contract, and less the amount of the order 
of 7 February. The amount of the retention money and the amount 
of the order of 7 February exhausted the whole amount due under 
the contract. Later on, on 6 April, 1905, the period during which 
the maintenance clauses under the contract were in operation came 
to an end, and the contractor, if he had not been a bankrupt, or his 
estate, then became entitled to the retention money. Then what 
the engineer did — and I think he had power to do it — was to certify 
that the suppliers of the machinery, having been delayed in the 
manner before described, were entitled to be paid direct out of the 
retention money the balance of their accounts, and he gave a certi- 
ficate accordingly on the same 5 April, setting out the amounts to 
which the different firms were entitled. In my opinion, he gave 
that certificate with authority, and under circumstances that justified 
him in directing that those different firms were to receive, out of the 
retention money, the balance of their accounts. I will therefore 
make an order for payment by the district council direct, in accord- 
ance with the certificates of 7 February and 6 April, of the sum of 
8862. 68. 9d. to the different firms, and the balance will go to the 
London and Westminster Bank. The costs of the trustee and the 
respondents to be paid out of the estate. 

Solicitors : Parker y Oarrett^ Holman d Howden, for the Trustee. 

Nicholson d Crouch, agents for Percy A. Wright, Ayles- 
bury, for the Aylesbury Urban District Council. 

Hind d Robinson, G. D. Perks, Nash, Field d Co., 
O. Reader d Co., and Stephens and Sons, for the 
other Parties interested. 



884 In re DUNKLEY and SON, Ex paktb WALLER. [Mansok, 

In re DUNKLEY AND SON, Ex parte WALLER. 

1905, Jtdy 17 ; Augmt 1. Bigham, J. 

Bankruptcy — Act of Bankruptcy — Assignment to Creditor of Chose in Action in 
Good Faith without Notice — Protected Transaction — Bankruptcy Act, 1883, 
4.49. 

On 1 December, 1904, a bankruptcy petition was presented against the 
debtors, and on 5 December they assigned by deed to a creditor as security 
for the debt a sum of money due to them. The assignment was made in 
good faith and the creditor had no notice of the petition. On 10 December 
the receiying order was made against the debtors. 

Held^ that the assignment was a protected transaction within section 49 
of the Bankruptcy Act, 1883, and was good as against the trustee in 
bankruptcy. 

In re Badham, Ex parte Palmer (1), distinguished. 

This was a motion by the trustee in bankruptcy to set aside an 
assignment of a chose in action to a creditor made after the 
presentation of a bankruptcy petition. 

The debtors, Dunkley and Son, were traders, and in November, 1904, 
were being pressed by a creditor named Crane for payment of an 
account amounting to 76Z. 

On 28 November, 1904, the debtors obtained from the Inland 
Revenue Commissioners an order for the repayment to them of 
117{. 168., being the amount they had been over-assessed and had 
paid for income tax. 

On 28 November the debtors committed an act of bankruptcy by 
non-compliance with a bankruptcy notice, and on 1 December a 
petition was presented against them. 

On 6 December the debtors by deed assigned to the creditor as 
security for the debt the amount coming to them from the Inland 
Revenue Commissioners, and on 7 December a notice of the charge 
was given. The assignment was made in good faith, and Crane 
took it without notice of the act of bankruptcy or of the bankruptcy 
petition. 

On 10 December a receiving order was made, and on 22 December 
they were adjudicated bankrupts, and one Waller became the 
trustee in bankruptcy. 

(1) 10 Morr. 252. 
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Hanaelly for the trastee in bankruptcy : 

This assignment is bad. When a receiving order is made the 
title of the trustee relates back to the act of bankruptcy, and there- 
fore the property at the date of the giving of the security was not 
the debtors*, but the trustee's, and the debtors have no power to 
deal with it. The consideration for tha assignment was a past debt. 
The transaction is not protected by section 49 of the Bankruptcy Act, 
1883. The case falls within the principle of In re Badham, Ex 
parte Palmer [1898] (1). 

Herbert Smithy for Crane : 

Li this case the assignment was made in good faith, and there is 
no suggestion of fraudulent preference, and therefore this case is 
distinguishable from In re Badhamy Ex parte Palmer (1). An 
assignment by a debtor after an act of bankruptcy was held to be 
good in In re Seam^en, Ex parte Fumesa Finance Co. [1896] (2). 

HanseU replied. 

(7ur. adv, vult. 

August 1, 1905. 

BiaHAM, J. : On 28 November, 1904, the debtors committed an 
act of bankruptcy. On 5 December they assigned to one of their 
creditors named Crane a debt to secure 76Z. owing to Crane, and 
Crane gave notice of the assignment. On 10 December a receiving 
order was made against the debtors on a petition which had been 
presented on 1 December, and on 22 December they were adjudi- 
cated bankrupt. The question is whether the assignment is good 
as against the trustee. I think it is. The title of the trustee, no 
doubt, related back to the date of the act of bankruptcy committed 
on 28 November (see section 48), and thus primd facie the assigned 
debt forms part of the estate which vests in the trustee. But the 
effect of section 49 of the Act has to be taken into consideration. 
That section protects a transaction such as the one in question, 
provided it takes place before the date of the receiving order, and it 
is not suggested that Crane had notice of any act of bankruptcy. 
In these circumstances it appears to me that section 49 applies, and 
that therefore Crane has a good title as against the trustee. It 

(2) [1896] 1 Q. B. 412 ; 66 L. J. Q. B. 348. 
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was argued on behalf of the trustee that the case was governed by 
the decision in In re Badham^ Ex parte Palmer (1). Li that case 
the trustee sought to invalidate two payments made by the bank- 
rupt on the ground that the bankrupt when making the payments 
intended to prefer the creditors to whom the payments were made. 
There was no doubt that the bankrupt had that intention ; but, 
inasmuch as the petition had been presented before (not after) the 
date of the payments, the learned Judge was constrained to £nd 
that the section dealing with fraudulent preference (section 48) did 
not apply. He then, however, allowed the notice of motion to be 
amended by striking out the claim to invalidate the payments on 
the ground of fraudulent preference, and by substituting an allegation 
that they were made contrary to the policy of the bankruptcy laws. 
On this amended motion the question arose whether the payments 
were not protected by section 49. They were certainly made before 
the date of the receiving order, and the payees equally certainly had 
no notice of any available act of bankruptcy, but the learned Judge 
held that the payments were not made in good faith, that they were 
contrary to the policy of the bankruptcy law, that they amounted in 
effect to a common-law fraud, and that therefore section 49 did not 
apply. I do not know on what grounds these conclusions were arrived 
at, but, of course I am bound by the judgment, and I am certainly 
anxious to give full effect to it. It is, however, distinguishable 
in its facts from the present case. Here the assignment of the debt 
to Crane was not, in my opinion, made in bad faith. It was, no 
doubt, made after petition, but it does not therefore follow that it 
was made in bad faith ; if it did so follow, then no transaction 
entered into after petition and before receiving order would be 
within section 49. The preference given by the bankrupts to Crane 
was perfectly good at common law, and it is not suggested that it 
was fraudulent under section 48 of the Bankruptcy Act, 1888 ; and 
not being tainted with bad faith, as appears to have been the case 
in In re Badham (1), I see no reason why the creditor should not 
have the benefit of the protection afforded by section 49. The 
application of the trustee must be refused with costs. 

Solicitors : Ward, Bowie d Co. 
W. Hart. 
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In re BRINDLEY, Ex parte TAYLOR & CO. 
1905, November 21; December 4. Bigham and Walton, J J. 

Bankruptcy — Deed of Arrangement — Assignment for Benefit of Creditors — Power 
to Pay Non-assenting Creditors — Bankruptcy Petition — Refusal to make 
Receiving Order — Undue Preference — Inference of Fact — ** Sufficient Cause** 
— Bankruptcy Act, 1883, a. 7, sub-s, 3. 

A debtor having executed a deed of assignment to a trustee for the benefit 
of his creditors, a creditor wrote to the trustee's solicitor and the debtor, 
that he would not entertain any proposal except payment in full of a part 
of his debt, as to which he had special ground for complaint, but for the 
rest he would be prepared to consider any plan in the interest of the debtor 
which should be acceptable to the other creditors. Pressure on behalf of 
the debtor was brought to bear on the creditor to induce him to assent to 
the deed, but he persistently declined except on the terms he had mentioned, 
and, his terms being refused, he presented a bankruptcy petition against 
the debtor. There was no eyidence of any attempt on his part to obtain a 
preference over the creditors by any improper means, or of any intention 
that the terms he insisted on should not be disclosed to them. The deed 
contained a clause empowering the trustee by direction of a committee of 
inspection to pay in full non-assenting creditors : — 

Held, that the petitioning creditor had done nothing to disentitle hiTn to a 
receiving order. 

In re 'Shaw, Ex parte Oill {I), and In re Debtor, Ex parte Debtor {2), 
distinguished. 

This was an appeal by Messrs. Taylor & Co., timber merchants, 
creditors of John William Brlndley, timber merchant, from a 
decision of the Registrar of the Hanley (Staffordshire) Goanty 
Court, who had refused to make a receiving order against the debtor 
on the creditors' petition, the grounds of his refusal being that the 
evidence showed that the petitioning creditors had attempted to 
obtain an undue preference of payment of part of their debt, and 
further that they had acquiesced in a deed of assignment which the 
debtor had executed for the benefit of his creditors. 

The facts from which the Registrar drew his conclusion, and on 
which he based his decision were stated in the judgment of the 
Divisional Court as follows : 

" On 7 September, 1905, the debtor executed a deed of assignment 
to a trustee for the general benefit of his creditors. The deed con- 
tained a clause in the following words : — * if the trustee in his own 
discretion shall think it expedient to do so, or if a committee of 

(1) 83 L. T. 754 ; 49 W. E. 264. 

(2) 91 L. T. 664 ; 53 W. E. 223. 
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inspection shall be appointed by the creditors, then if a majority of 
sach committee shall so direct, it shall be lawful for the trastee to 
pay in full or otherwise than by dividends under these presents any 
creditor or creditors who shall decline to execute or assent to these 
presents.' On the same 7 September, a circular was sent by 
Messrs. Alcock & Co., then acting as the debtor's solicitors, to each 
of the creditors of the debtor stating that a meeting of creditors was 
to be held, and that the deed had been executed, and asking each 
creditor to let them know the amount of the debtor's indebtedness 
to him, and whether the creditor would be ' disposed to agree to 
the method of dealing with the estate that may commend itself to 
the majority of the creditors present at the meeting.' The 
petitioning creditors, in answer to this circular, wrote to the debtor's 
solicitors informing them that the debtor's indebtedness to them 
amounted altogether to 694Z. Os, dd,, and stating that as to two items 
(amounting together to about 288Z.) included in the 6942. Os. Sd., 
they had certain special grounds of complaint against the debtor, 
and concluding as follows : ' Both these items are in the hands of 
our solicitors, Messrs. Quiggin & Co., and we will not consider any 
arrangement other than payment concerning them, but for the 
other items in the account we will be prepared to consider anything 
that is in the best interests of your client and that may appear 
acceptable to the general body of creditors. We will not be present 
at the meeting and our solicitors have instructions to press the 
actions they have in hand.' The petitioning creditors wrote to the 
debtor a letter to the same effect. At the meeting of creditors, 
which the petitioning creditors did not attend, a resolution was passed 
adopting the deed and providing for the appointment of a committee 
of inspection. Notice of this was given by circular sent to the 
creditors, and amongst them to the petitioning creditors, by Messrs. 
Alcock & Co., who appear to have also acted for the trustee and the 
committee of inspection. The petitioning creditors wrote in reply 
that they had nothing to add to their previous letter. Afterwards, 
on 18 September, a Mr. Arrowsmith and a Mr. Edge, friends of the 
debtor, had an interview with the petitioning creditors, and pressed 
them to assent to the deed of arrangement. The petitioning 
creditors, however, refused to enter into any negotiation or arrange- 
ment with either the debtor or the other creditors except upon the 
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terms already mentioned. It is omitted that they not only 
threatened, bat at or about this time commenced proceedings in 
bankruptcy against the debtor. On 26 September, they appear to 
have heard fo( the first time of the clause in the deed which 
authorised the committee of inspection to pay the debt of any non- 
assenting creditor in full, if they thought it expedient to do so. 
They wrote to Mr. Arrowsmith suggesting that the terms upon which 
they were insisting might be carried out by the committee of 
inspection under the deed. This letter was handed to Messrs. 
Alcock & Co., who wrote to the petitioning creditors informing them 
that they could not advise the committee of inspection to assent to 
the terms proposed, and in reply the petitioning creditors refused in 
any way to modify their original requirements, and said that the 
bankruptcy proceedings would be carried on with due diligence." 

F. E. Smith {Rittner with him), for the appellants, submitted 
that the action of Messrs. Taylor & Go. throughout had been per- 
fectly open and bond fide towards the other creditors, and they were 
entitled to a receiving order. 

H. Reed, K.C. and B. C. Brough for the debtor, contended that 
the decision of the Registrar was right. 

[The following cases were cited : In re Shaw ; Ex parte GiU 

[1901] (1), In re Debtor, Ex parte Debtor [ 1904 (2), and In re 

Hawley, Ex parte Ridgzvay [1897] (8) ] . 

Cur. adv. vult 

On 4 December, 1906, the following judgment was read by 

Walton, J. : This is an appeal from the decision of the Registrar 
of the County Court at Hanley, in Staffordshire, refusing to make a 
receiving order on a bankruptcy petition that had been presented 
against the debtor, on the ground that the correspondence between 
the debtor and the petitioning creditors, and the debtor and the 
trustee under the deed of arrangement, abundantly showed that the 
petitioning creditors made every attempt and used every exertion 
to obtain an undue preference as to payment of part of their 
debt ; and further, that they acquiesced in the assignment within 

(3) 4 Manson, 46; 76 L. T. 601. 
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the meaning of the authorities by continuing to trade with the 
debtor*s trustee. The Registrar no doubt based his decision on 
sub-section 8 of section 7 of the Bankruptcy Act, 1888 (4), which 
enacts that if the Court is satisfied that for sufficient cause no order 
ought to be made, the Court may dismiss the petition. Now it is 
well established that the Court will not allow proceedings in bank- 
ruptcy to be made use of by a creditor for the purpose of extortion 
or to obtain some unlawful or inequitable advantage. If, for 
instance, it is proved on the hearing of a petition that the petition- 
ing creditor has by threats of bankruptcy endeavoured to induce the 
debtor to give him a secret preference over his other creditors 
whilst joining with them apparently on equal terms in a composi- 
tion or deed of arrangement, the petition should dismissed. 
This is the effect of the decisions of the Court in the cases of 
In re Shaw, Ex parte GiU (1), and In re Debtor, Ex parte Debtor (2). 
The Registrar thought that the facts of the present case brought 
it within the rules followed in those cases and dismissed the petition. 
The facts appear from the correspondence, and the question is 
whether the inferences drawn by the Registrar from the correspond- 
ence can be supported. [His Lordship stated the facts as set out 
above and continued :] This completes the story, and I can find in 
it no indication of any attempt, or design, or intention on the part 
of the petitioning creditors to defraud or deceive the other creditors 
or to obtain a preference by any secret or improper means. They 
had a right to refuse their assent to the deed altogether ; there 
was nothing wrong in itself in refusing their assent except upon the 
terms that the two items were paid in full ; but it would, of course, 
have been fraudulent for them to have assented to the deed subject 
to a condition, kept secret from the other creditors, that part of the 
debt due to them should be paid in full. And if, in fact they 
endeavoured by a threat of bankruptcy to induce the debtor to join 
with them in a scheme by which they should obtain such an unfair 
and fraudulent advantage over the other creditors, the decision of 
the Registrar is right. It seems to me, however, that there is no 

(4) Bankruptcy Act, 1883, e. 7, satifified by the debtor that he is able 

0ub-s. 3 : '' If the Court is not satisfied to pay his debts, or that for other suffi- 

with the proof of the petitioning credi- cient cause no order ought to be made, 

tor*s debt^ or of the act of bankruptcy, the Court may dismiss tiie petition." 
or of the service of the petition, and is 
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evidence that the petitioning creditors intended that the terms upon 
which they insisted should not be disclosed to the other creditors. 
On the contrary, it seems to me reasonably clear that they were 
willing that every one interested should be informed of them. 
They were standing on their rights and insisting on having a part 
of their debt at all events paid in full. But there seems to be no 
evidence that they were attempting to take any undue or improper, 
or inequitable advantage of the other creditors. The second ground 
upon which the Registrar acted was that the petitioning creditors 
had acquiesced in the deed of arrangement. It seems that, after 
the deed was executed, they were asked to supply and did supply or 
offer to supply the trustee with some timber for the purpose of the 
business. This is not necessarily acquiescence in the deed. It is 
perfectly clear, in my opinion, that they, in fact, did not acquiesce. 
With all respect to the Registrar, I am unable to adopt his con- 
struction of the undisputed facts of this case, and I think the appeal 
must be allowed. 

BiGHAM, J. : I have had an opportunity of considering my brother 
Walton's judgment, and I entirely concur in it. A receiving order 
will be made against the debtor as of the date when the Registrar 
ought to have made it. 

Appeal allowed. 

Solicitors : NorriSf Aliens dt Chapman, agents for J. M, Quiggin 
and Son, Liverpool, for the Appellants. 
Montague A. OrgiU, agent for Alcock dk Abberley, 
Burslem, for the Debtor. 

Note. — The debtor appealed from this decision, and on 16 December, 
1905, the Court of Appeal reversed the decision of the Divisional 
Court and allowed the appeal. A report of the case on appeal will 
appear in due course. 
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In re HAIM GUEDALLA, LEE v. GUEDALLA'S 

TEUSTEE. 

1906, June 20. Wabrinoton, J. 

Bankruptcy — Power of Appointment — Appointment by Bankrupfi Will — Debt% 
Incurred subsequently to Receiving Order — Bankrupfs Property — Bankruptcy 
Act, 1883, M. 9 and 44. 

Under a settlement the testator had a general power of appointment by 
mIL In 1892 he made his will, whereby he appointed the fund to the 
plaintiff and appointed him executor. In 1900 a receiving order was 
made against the testator, and on 1 October, 1900, he was adjudicated 
bankrupt In 1904 he died without having obtained his discharge, and 
also indebted to various persons for debts incurred since the date of the 
receiving order : — 

Held, that the appointed fund was not part of the bankrupfs property 
divisible amongst the creditors in bankruptcy ; that the trustee in bank- 
ruptcy was not entitled to receive the fund; and that the fund should 
be paid to the plaintiff as executor for the benefit of the subsequent 
creditors. 

Under and by virtue of an indenture dated S November, 
1840, being a settlement on the marriage of Haim Guedalla, 
a sum of 2,0001. 8^ per cent. Bank Annuities was settled upon 
certain trusts under which, in the events which had happened, 
he became entitled to a testamentary power of appointment over 
this fund. 

Haim Guedalla made his will, bearing date 6 September, 1892, 
and thereby, after reciting the power of appointment, he appointed 
the annuities to the plaintiff, Edward Lee, absolutely, and appointed 
him sole trustee and executor of his will. 

On 12 July, 1900, a petition was presented in the High Court of 
Justice in Bankruptcy against Haim Guedalla, a receiving order 
was made on such petition on 17 August, 1900, and on 1 October, 
1900, he was adjudicated bankrupt. 

Haim Guedalla died on 2 October, 1904, and his will was duly 
proved on 26 October, 1904. 

No order of discharge was ever made in the bankruptcy. The 
total amount of debts proved in the bankruptcy exceeded 8,884Z., 
on which a dividend of 2d. in the pound was paid. The plaintiff, 
Edward Lee, proved in the bankruptcy for the sum of 1,181Z. 98. lid. 
At the time of his death the bankrupt was indebted to various 
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persons in sums amounting to 170Z., incurred since the commence- 
ment of the bankruptcy and not provable thereunder. After 
probate of the will the plaintiff requested the trustees of the 
settlement to transfer and pay to the plaintiff the funds and cash 
then representing the sum of annuities, and the trustees were about 
to comply with such request when the defendants intervened, and 
claimed that the appointed sum ought to be transferred to the 
trustee in bankruptcy for administration by him as part of the 
bankrupt's estate, and that such fund was assets for payment of debts 
provable in bankruptcy, and not for payment of debts not so 
provable, and not liable to right of retainer by the plaintiff as 
creditor as well as executor of Guedalla. 

This action was brought by Lee against the trustee and against 
Wolfe Levy, representing the creditors whose debts were provable 
in the bankruptcy, claiming a declaration that the plaintiff was 
entitled to receive and give a valid discharge for the funds, and to 
administer them ; a declaration that neither the trustee in bank- 
ruptcy nor any of the creditors whose debts were provable in the 
bankruptcy, was or were entitled to prove in respect of such debts 
or claims in the administration by the plaintiff of the estate of 
Guedalla; and a declaration that the appointed fund was assets 
out of which the plaintiff would be entitled to retain any sum 
claimable by him against the estate of the deceased. 

Norton^ K.C., and Ribton, for the plaintiff: 

The proper person to administer the appointed fund is the 
executor. The debts provable in the bankruptcy are not payable 
out of the appointed fund, but those contracted subsequently to 
the bankruptcy are. Section 44 of the Bankruptcy Act, 1888, 
defines what property of the bankrupt shall be divisible amongst his 
creditors, and this fund does not come within that. The power of 
appointment was testamentary, and could not be exercised by the 
trustee. A testamentary power of appointment is a personal power : 
see Sugden on Powers (8th ed.), p. 188. The creditors who have 
proved in the bankruptcy are not proper persons to participate in 
the appointed fund. By section 9 of the Bankruptcy Act, 1888, 
after the making of a receiving order no creditor to whom the 
debtor is indebted in respect of any debt provable in bankruptcy 
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shall have any remedy against the property or person of the debtor, 
except as directed by the Act. In Jenney v. Andrews [1822] (1) 
it was held that the appointee was a trustee for the creditors 
who became such after the creditor obtained his certificate. 
That case is an authority in our favour, and this case is an 
h fortiori case. 

In Kirkpatrick v. TatterscUl [1845] (2) it was held that a promise 
by a bankrupt after the issuing of the fiat, and a few days before 
his certificate was signed, to pay a pre-existing debt, notwithstanding 
the certificate, was good, unless the contract was illegal or fraudu- 
lent. Under the present law the certificate of discharge of a 
liquidating debtor is a good answer to a claim in respect of a debt 
due before the discharge : Heather v. Wehb [1876] (8) and Jakeman 
V. Cook [1878] (4). The executor is not bound to pay debts other than 
the 170/. He can retain the appointed fund to pay his own debt. 
This fund is legal assets : In re Dixon, Penfold v. Dixon [1891] (6), 
In re Peacock, Kelcey v. Harrison [1902] (6), In re Treasure, Wild 
V. Stanham [1900] (7), Commissioners of Stamp Duties of New South 
Wales w. Stephen [1903] (8), and Bain v. Sadler [1871] (9). 

R. J. Parkei', for the trustee in bankruptcy and the creditor : 

On the main point the creditors who have proved in bankruptcy 
have an equity against the fund, and the trustee in bankruptcy 
is the right person to administer it. Jenney v. Andrews (1) 
is an authority in our favour. In that case it was held that a 
certificate having been obtained the assignees could not assert in 
equity any right to deal with the fund. The case is explained in 
Sugden on Powers (8th ed.), p. 652. The trustee does not claim 
that the fund has vested in him. Creditors have a right against 
property but they have no right against power. The creditors 

(1) 6 Madd. 264. 

(2) 13 M. & W. 766 ; 1 Oar. & K 677 ; 14 L. J. Ex. 209 ; 9 Jur. 214. 

(3) 2 C. P. D. 1 ; 46 L. J. 0. P. 89; 25 W. E. 263. 

(4) 4 Ex. D. 26; 48 L. J. Ex. 165 ; 27 W. R 171. 
(6) [1902] 1 Ch. 248 ; 71 L. J. Ch. 96 ; 60 W. E. 203. 

(6) [1902] 1 Oh. 652 ; 71 L. J. Oh. 325 ; 86 L. T. 414 ; 60 W. B. 473. 

(7) [1900] 2 Ch. 648 ; 69 L. J. Oh. 751 ; 83 L. T. 142 ; 48 W. R 696. 

(8) [1904] A. 0. 137 ; 73 L. J. P. 0. 9 ; 89 L. T. 611 ; 20 T. L. E. 63. 

(9) L. R 12 Eq. 670 ; 40 L. J. Oh. 791 : 25 L. T. 202 ; 19 W. R 1077. 



Vol. XIL] LEE v. GUEDALLA'S TBUSTEE. 895 

have an equity on this fund, and the trustee in bankruptcy is the 
proper person to administer it. The fund must be treated as the 
property of Guedalla as soon as the appointment took efifect, and 
the distinction between property and power was then gone : Lord 
Totvnshend v. Windham [1750] (10). At the time of his death the 
property was his, and therefore ought to be paid to the trustee in 
bankruptcy. The creditors in bankruptcy must be paid exclusively, 
any surplus going to the estate. Kirkpatiick v. TattersaU (2) does 
not touch this case. The appointee has no priority over the 
creditors : Beyfus v. Lmvley [1908] (11). If the executor is the 
right person to administer the fund the bankruptcy creditors ought 
to be allowed to prove against the fund. 

Wakrington, J. : This is an action in the matter of the estate 
of Haim Guedalla. The question arises whether property over 
which Haim Guedalla had a testamentary power of appointment, 
which he exercised by his will, is to be distributed in such a way 
as that the creditors in the bankruptcy of the testator are either 
to take the power or rank pan pasm with other creditors. Now 
the facts are very short. [His Lordship stated the facts, and con- 
tinued :] The real question which I have to decide is whether, 
under the circumstances I have mentioned, this fund is one which 
is to be administered and dealt with in all respects as if it had been 
properly vested in the trustee in bankruptcy. It is not contended 
that it did vest in the trustee ; but it is said, applying the equitable 
doctrine relating to funds subject to powers of appointment which 
have been exercised by the donee, that the fund should be treated 
in all respects in a Court of Equity as if it had been the property of 
the donee ; that if it had been the property of the donee it would 
have vested in the trustee in bankruptcy, and that being so, it 
must be administered and dealt with as if it had been so vested. 
That seems to me to be the real question. There is a subsidiary 
question, which is this : Whether, assuming the answer to what 
I consider to be the real question to be in the negative, then, 
should the fund be distributed amongst the two classes of creditors 
pari passu 9 

(10) 2 Ves. Sen. 1. 

(11) [1903] A. 0. 411 ; 72 L. J. Oh. 781 ; 89 L. T. 309. 

M, — ^VOL. XII. 27 
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Now, as I have said, I will consider the real question first. For 
tliat it is necessary to look at the provisions of the existing 
Bankruptcy Act of 1888. First, I think it is desirable to look at 
section 44, which provides what property shall be divisible amongst 
the creditors. Now that section, it will be observed, enumerates, 
not the classes of property which are vested in trustees, but the 
property of the bankrupt divisible amongst his creditors, and it 
plainly does not in terms include property over which the testator 
has a power, not for his own benefit, but a testamentary power 
which he may exercise in any way he pleases. 

Now the only other section which it is necessary to refer to is 
section 9. That is the section which enacts what shall be the effect 
of a receiving order made under the Act. Now the first question 
is, What is the position of property over which a person has a 
testamentary power which he exercises? Is it to all intents and 
purposes his property, or does it only constitute assets which, 
subject to certain restrictions, are applicable by the executor, in 
due course of the administration of the estate, to the payment of 
such debts of the testator as his own property is not sufiQcient to 
pay ? It is admitted that it does not go further than that. Now 
to a certain extent there is no doubt, according to the doctrine of 
the Court of Equity, that funds under those circumstances are 
treated as the property of the donee of the power. For that, 
reference has been made to the case of Lord Toicnshend v. Wind- 
liam (10), which is a very peculiar case ; but I think that in all the 
cases in which those expressions have been used, the Judges who 
made use of those expressions had nothing to consider except the 
relative position of the volunteers under the exercise of the testa- 
mentary power and the creditors of the testator. I think that is 
shown quite clearly in Lord Townshend v. Windham (10) by the 
comparison which the Lord Chancellor (Lord Hardwicke) makes 
in that case between the position of creditors under the statute of 
Elizabeth and the position of creditors under the execution of such 
a power as the present ; and when the Lord Chancellor in that 
case said that the fund must be treated as regards the creditors as 
if it had been the property of the testator, I think he meant 
nothing more than that the disposition which he had made by his 
will in favour of ^volunteers could not have effect given it in priority 
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to the creditors with regard to that, any more than it could have had 
effect given to it with regard to property of his own ; but there is no 
authority which goes so far as to say that you must treat such a 
fund — to this extent the property of the debtor — so as to divide it 
amongst the creditors in a preceding bankruptcy. So far as any 
authority is concerned, there is authority to the contrary. It is 
true that is under an old Bankruptcy Act, and it might be 
necessary to carefully analyse the distinction between the law of 
bankruptcy at the time of that decision, and the law at the 
present time ; but I do not think in this case any such analysis 
is required. The case I am referring to is Jenney v. Andrews (1), 
which has been so much discussed in argument. In that case the 
donee of the power had become bankrupt, and had obtained a 
certificate. Meanwhile the bankrupt before his bankruptcy had 
made his will, as in the present case, and he died without having 
revoked his will. It was held there that the fund was not available 
for payment of the creditors in the bankruptcy, and the Vicb- 
Chancbllob said, " Where there is a general power of appointment 
by will, and an appointment is made, the appointee is a trustee for 
creditors ; but it is not for creditors at the time of the execution of 
the wUl, but at the death of the testator. The certificate of the 
bankrupt deprives the assignees of all claim for the benefit of the 
creditors under the commission." Now in the present case one 
does not have to go so far as that. I think in the present case it 
is enough to say that the property divisible amongst the creditors 
does not include this particular fund. If that is so, the trustee 
is not entitled to have this fund (for that, I think, Jenney v. 
Andrews (1) is also an authority), but it is through the trustee in 
bankruptcy that the creditors in bankruptcy are entitled to a divi- 
dend on their debt. It seems to me, therefore, that on the true 
construction of the Bankruptcy Act, 1883, notwithstanding the 
doctrine of equity with regard to testamentary powers which have 
been exercised, it is impossible to bring this fund within the 
definition of property divisible in the bankruptcy ; and, further, it 
seems to me that it is impossible to say that this is property which 
in equity, independent of the express statutory provisions whicJh 
plainly would not apply, ought to be administered as if it had been 
property divisible amongst the creditors in bankruptcy, 

27 2 
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Then there is the farther qaestion, Is this a fond which is 
divisible amongst all creditors pari pas^u, including those who were 
creditors in the bankruptcy ? Now there the question is rather a 
different one. I am assuming now, for the purpose of deciding 
this case, that the executor is the person on whom devolves, 
according to the ordinary doctrines of equity in this matter, the 
duty of distributing the fund amongst the creditors. Are the 
creditors in the bankruptcy creditors whom the executor is to 
include in making the distribution? I think not. The general 
effect of the provision of the Bankruptcy Act appears to me to be 
this — that it substitutes for the personal relief against a debtor 
which the creditor possesses certain rights given by the Act of 
resorting to his property and having that property divided amongst 
the creditors. In this case there has been no order of discharge. 
The debtor is therefore not actually released from his debts, but it 
seems to me, by the effect of section 9, that as from the receiving 
order, the order never having been discharged, and it having been 
followed by an order of adjudication, the creditors were deprived of 
their right of action. I do not see how it is possible for the creditors 
in the bankruptcy by any process whatever to get at the executor. 
It seems to me that the executor has nothing to do with the creditors 
in the bankruptcy who were entitled to have divided amongst them- 
selves the assets divisible in the bankruptcy, and to have those 
assets divisible amongst them to the exclusion of subsequent 
creditors. It seems to me they had to look to the trustee in bank- 
ruptcy and to the property which under the Bankruptcy Act was 
divisible, and they have nothing to do with the executor or the 
property which is divisible by the executor in that capacity. In 
the view I take, therefore, I conceive that as to the fund in 
question, so far as creditors are concerned, the only creditors 
who can have any right to be paid out of this fund are the 
creditors who have become such subsequent to the bankruptcy, 
and who therefore have the executor to look to and not the trustee 
in bankruptcy. 

A further question was raised or suggested by counsel for the 
plaintiff with regard to the right of the executor to retain, but if 
the only creditors to be paid are those whose debts have been 
incurred since the bankruptcy, the right of retainer becomes 
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immaterialy inasmuch as the fond is solvent. I need say nothing 
about that, except, perhaps, that, so far as I form any opinion on 
the subject, I think the right of retainer would not have existed 
against such a fund. 

Solicitors : Lee^ Davis dt Lee, for the Plaintiff 

Solicitor to the Board of Trade, for the Defendants. 
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GEISSE V. TAYLOR AND ANOTHER 
(WESTON, CLAIMANT). 

1905, June 28. Lobd Alybbstone, C.J., Kennedy and Jelf, JJ. 

Company — Debenture — GarnUhee Order — Priority — Interpleader, 

A garnishee order creates no charge on the property or assets of the 
garnishee; therefore, where a company, after service upon them of a 
garnishee order absolute, issued for good consideration to a person haying 
notice of the garnishee order a debenture which, on process being issued 
against them, became a charge on the whole of their assets : — 

Held, by Lord Alyebstoke, O.J., and JisLF, J. (Kennedy, J., dvhitante), 
the debenture-holder in respect of goods of the company was entitled to 
priority over the garnishor issuing execution under his garnishee order. 

This was an appeal from the judgment of the County Court 
Judge of Bristol, on the trial of an interpleader issue. 

The question was whether garnishees, a limited company, could 
issue to the claimant for good consideration, both parties having 
notice of a garnishee order absolute, a debenture giving to the 
claimant priority over the garnishor, the plaintiff. 

On 80 July, 1904, the plaintiff recovered judgment for 88Z. Ids. 4d., 
against the defendants. At that date the defendants, a firm, were 
in process of assigning the goodwill of their business and all their 
assets to a limited company, Taylor and Hartland, Limited, which 
had recently been incorporated and registered under the Companies 
Acts. 

On 16 January, 1905, there being then a considerable sum of 
money owing from Taylor and Hartland, Limited, to the defendants, 
the plaintiff obtained a garnishee order nisi attaching debts due 
from the company to the defendants. On the same day this order 
was served upon the company. 

On 2 February, 1906, the garnishee order nisi was made absolute, 
and on the same day the order absolute was served upon the 
company. 

On 8 February, 1905, in consideration of a loan of 2501. then 
made by the claimant to the company, the company, who had 
before the loan informed the claimant that the garnishee order 
absolute had been served and that they expected the immediate 
issue of execution to enforce it, executed a debenture in favour of 
the claimant as security for the repayments of the loan. By this 
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debenture the company covenanted to pay on demand, or on sach 
earlier day as the principal sum thereby secured should become 
payable in accordance with the conditions thereon indorsed, the 
sum of 2502. and interest until payment at the rate of 71. per cent, 
per annum half-yearly on 3 August and 8 February ; and the com- 
pany as beneficial owner charged with such payments all its under- 
takings and all its property and assets present and future, including 
uncalled capital. 

The material conditions indorsed on the debenture were in 
substance as follows: 

First, the charge was to rank as a first charge on the undertaking, 
property, and assets of the company, and to constitute a floating secu- 
rity. Secondly, the principal moneys thereby secured were, without 
any demand being made, to become immediately payable, (a) if the 
company should make default for the period of one week in payment 
of any interest and if the claimant should before payment of interest 
by notice in writing call in the principal moneys ... (f) if a writ 
of summons or any other legal process should be issued, served, or 
levied against the company for any amount whatsoever or a receiver 
of its property should be appointed. Thirdly, if and whenever the 
principal moneys should have become payable and should not have 
been paid, the charge thereby created was to cease to be a floating 
charge and was to become immediately enforceable against the 
undertaking, property, and assets of the company. 

On 7 February a writ of JieH facias, issued by the plaintiff to 
enforce the garnishee order against the company, was delivered to 
the London agents of the sheriff of Bristol. On 8 February 
execution was levied. On the same day the claimant claimed the 
goods seized by the sheriff. 

The sheriff interpleaded, and an order was made for the trial of 
the issue in the County Court of Gloucestershire holden at Bristol. 

The County Court Judge gave judgment for the claimant. The 
plaintiff appealed. 

jR. V. Bankes, for the plaintiff: 
A judgment creditor who obtains a garnishee order and serves 
it upon the garnishee is for many purposes in a better position, 
than a mere creditor either on a simple contract or under a 
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jadgment. Before the Bankruptcy Act, 1883, s. 45, he was a 
secored creditor of the jadgment debtor: EmaniLel v. Bridger 
[1874] (1) ; In re WaU, Ex parte Joeelyne [1878] (2) ; In re 
Stanhope Silkstone Collieries Co. [1879] (8) ; and he still remains so 
except in cases where the law has been altered by the statute : 
In re National United Investment Corporation [1901] (4). The 
garnishee order transfers the property in the debt absolutely: 
In re Watt, Ex parte Joselyne (5), per Jambs, L.J. The garnishee, on 
service of the order, has, therefore, notice that part of his assets have 
been charged in favour of the garnishor, and consequently he 
cannot part with all his property, as the garnishees here have done, 
without making provision for the payment to the garnishor ; and the 
same applies to the assignee with notice of the garnishee order. 

RoskiU, K.C., and Layman, for the claimant : 
The position of a garnishor is certainly not higher than that of a 
creditor : he cannot issue a bankruptcy notice, not being a judgment 
creditor: Ex parte Chinery [1884] (6) ; nor can he present a petition 
to wind up a company, not being a creditor in any other sense : 
In re Combined Weighing and Advertising Machine Co. [1889] (7). 
The effect of a garnishee order is merely to direct and, if necessary, 
compel the debtor to pay to one person what he owes to another : 
Cliatterton v. Watney [1881] (8), per Cotton, L.J. It creates no 
charge upon the garnishee's assets : Robson v. Smith [1895] (9), per 
RoMBR, J. ; but leaves him as free as any other debtor to deal with 
his property bond fide and for valuable consideration. 

[Kbnnbdy, J., referred to Rogers v. Whiteley [1892] (10).] 

(1) L. B. 9 Q. B. 286; 43 L. J. Q. B. 96; 30 L. T. 195; 22 W. E. 104. 

(2) 8 Ch. D. 327 ; 47 L. J. Bk. 91 ; 38 L. T. 661 ; 26 W. R. 645. 

(3) 11 Ch. D. 160; 48 L. J. Ch. 409 ; 40 L. T. 194 ; 27 W. E. 561. 

(4) [1901] 1 Ch. 950 ; 70 L. J. Ch. 461 ; 84 L. T. 766. 

(5) 8 Ch. D., at p. 330 ; 47 L. J. Bk., at p. 92. 

(6) 1 Morr. 31 ; 12 Q. B. D. 342 ; 53 L. J. Ch. 662 ; 60 L. T. 342. 

(7) 43 Ch. D. 99; 59 L. J. Ch. 26; 61 L. T. 582; 38 W. E. 67; 1 Meg. 
398. 

(8) 17 Ch. D. 259, 262 ; 60 L. J. Ch. 535 ; 44 L. T. 391 ; 29 W. E. 573. 

(9) 2 Manson, 422 ; [1895] 2 Ch. 118, 126 ; 64 L. J. Ch. 457, 461 ; 72 L. T. 
559 ; 43 W. E. 632 ; 13 E. 629. 

(10) [1892] A. C. 118 ; 61 L. J. Q. B. 512 ; 66 L. T. 303. 
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E. F. Bankea, in reply : 

In interpleader proceedings the Court is bound to take notice of 
equitable rights : Jennings v. Mather [1900] (11), The plaintiff in 
this case had an equitable right to have payment, or provision 
made for payment, of his debt before the garnishees parted with all 
their property to the claimant, who took with notice of the 
plaintiff's right. 

Lord Alvbrstonb, C.J. : In my opinion this case is free from doubt. 
I fully recognise that a garnishee can do nothing which would put 
it out of his power to pay to the judgment creditor the debt which, 
before the garnishee order, he owed to the judgment debtor. He is 
bound to respect the order of the Court, and is guilty of contempt if 
he acts in defiance of it. That is the result of the decision of 
Rogers v. Whiteley (10), in the House of Lords. The garnishee order 
imposes upon the garnishee a duty towards the judgment creditor 
to pay to the latter the debt due to the judgment debtor ; and if the 
garnishee had committed a breach of that duty this case might 
assume a different aspect, but I have a difficulty in seeing that any 
breach of that duty has been committed. The breach is said to 
consist in this — that by the issue of the debenture the specific assets 
of the company available for execution have been removed beyond 
the reach of process ; but the same may be said of a sale of specific 
goods by a company in the ordinary course of its business. I fail 
to see in what respect a mortgage or debenture made or given to 
secure repayment of an honest loan has any greater effect in placing 
the property of the company beyond reach of execution. If the 
giving of this debenture had been a transaction by which the com- 
pany put it out of their power to pay to the judgment creditor the 
debt which they owed to the defendants other considerations might 
arise. But this has not been done. The company might have paid 
the debt out of the money lent by the claimant. 

It is well to consider the position of a garnishor issuing 
execution under Ord. 45. He merely has the right to realise 
payment of the debt through process of the Court against 

(11) [1901]1K.B.108,115; 70L. J. KB.53,67;83L. T. o06. Affirmed, 
8 Manson, 329 ; [1902] 1 K. B. 1 ; 70 L. J. K B. 1032 ; 85 L. T. 396 ; 50 
W. R. 52. 
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the goods of the garnishee. His position is no better than 
that of a person who, instead of a garnishee order, has obtained 
a judgment ; in many respects it is not so high. He has not got the 
right of a judgment creditor to issue a bankruptcy notice: Ex parte 
Chinery (6) ; nor that of even an ordinary creditor to obtain 
a winding-up order against a company: In re Combined Weighing 
and Advertising Machine Co. (7). It is true that in Ex parte 
Joselyne (5), Lord Justice James said that the property in the debt 
was absolutely transferred to the garnishor ; but that must be read 
together with the well-settled law that the garnishor is not in the 
position of a creditor of the garnishee. Lord Justice Cotton, in tbe 
same case, describes a garnishee order as a final and complete order 
transferring to the judgment creditor ''the right to receive any 
money" which may be due from the garnishee to the judgment 
debtor. Then the following passage from the judgment of the Lobd 
Chancbllor, in Rogers v. Whiteley (10), is important: ** It is enough 
for me to say in reference to this case that the order as it is made, 
in the terms in which it is made, attaches all debts, that is to say, 
all money which Mr. Whiteley could be called upon to pay away, 
although more than the amount sufficient to satisfy the particular 
debt in question, and if he paid it away he would do so at his own 
risk, which of course he would not be bound to do." 

Therefore, considering what a creditor can do, on the one hand, 
and what a garnishor cannot do, on the other, it is clear that the 
position of a garnishor is different from that of an ordinary creditor 
and from that of a judgment creditor. In truth, the procedure, by 
way oi fieri facias, is only a means of enforcing against a garnishee 
the duty which the order imposes upon him towards the garnishor. 
How, then, does an act of the garnishee in his own interest enable 
the garnishor to give himself priority by issuing execution or to 
antedate the seizure by the sheriff to the date of the garnishee 
order ? It is plain that he has no such priority. If he had, the 
garnishee, after service of the garnishee order, could not give a 
good title to any person dealing with him in the ordinary course of 
business after notice of the order. The argument of counsel for 
the plaintiff must go the length of tying the hands of the garnishees 
to that full extent ; but he had to admit that, as against a judgment 
creditor of the garnishees, this debenture would be perfectly valid 
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and effectaaL The position of a garnishor is not higher than that 
of a judgment creditor, and therefore the argument for the plaintiff, 
which would place the former in a higher position than the latter, 
cannot prevail. Robsqn v. Smith (9) is a clear authority that the 
garnishee order does not operate as a charge upon the goods in the 
hands of the garnishee. As to the decision of Mr. Justice Wright, 
in In re National United Investment Corporation (4), it is sufficient 
for the present purpose to say that it has no bearing on this 
case. 

For these reasons I think the learned County Court Judge was 
right, and this appeal must be dismissed. 

Kennedy, J. : During the argument of this case I have felt con- 
siderable doubt, which has not been so completely dissipated as I 
could wish. It seems to me that upon one point of view there is 
more to be said than the other members of the Court are disposed 
to allow. However, in view of the dicta in some of the cases cited 
on behalf of the claimant, and of the strong opinion of my Lord, I 
do not feel sufficient confidence to dissent. Nor do I think that 
anything would be gained by a further consideration of the 
question, because I could not hope to come to a clear decision in 
any event. 

Whatever be the most appropriate phrase to describe the powers 
conferred upon a person who uses the code relating to garnishee 
proceedings, I accept the position that he is not now a secured 
creditor ; nor is he a creditor who can issue a bankruptcy notice. 
So much is clear. But when he has used the code and served his 
order absolute upon the garnishee, and the garnishee then, albeit 
for good consideration, divests himself, in favour of a third person 
having notice of the order absolute, of every piece of property which 
would enable him to obey the order of the Court, I conceive that in 
such circumstances it is open to question whether the garnishee 
proceedings may not place the judgmentcreditor in a position better 
than that of a creditor who has taken no such proceedings. It has 
been held in the House of Lords, in the case of Rogers v. Whiteley (10), 
that a banker on whom a garnishee order has been served is no 
longer bound to honour the cheques of the judgment debtor. In 
the words of the Lord Chancellor, a garnishee order in the terms of 
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the order in this case ** attaches all money which Mr. Whiteley " — 
the garnishee — '' could be called upon to pay away, although more 
than the amount to satisfy the particular debt in question." Debts 
due to other creditors, whether simple contract debts or judgment 
debts, have no such effect as that. I fully realise that, on the 
authorities, a garnishee order operates merely as an attachment of 
debts, and that a debt imposes no restriction upon the ordinary 
dealings in the way of trade. But there is a practical difference 
affecting the position of a garnishor between transactions of the 
garnishee in the ordinary course of business, such as sales of stock- 
in-trade, presumably realising profits in the way of trade, and a 
transaction like this, where, both parties having notice of the order 
absolute, one gives to the other a debenture purporting to be an 
effective charge on the whole property and assets of the garnishee 
available for payment of the debt. It strikes me as strange that 
the claimant should be thus enabled to say to the garnishor, who 
comes to levy execution, that with full notice of the order absolute 
he has taken a debenture which he knew would leave nothing 
wherewith to satisfy the debt. In such circumstances, I am not 
prepared to say that a Court of Equity would not declare that an 
equitable right had been created by this order — a right, it may be, 
in the garnishor to have a sum set aside to answer the debt before 
the garnishee purports to part with all his property available for 
the payment of it, and a right which would be available against the 
purchaser who took all the property with notice of the garnishee 
order. It will not be disputed that equitable rights will be recog- 
nised in interpleader proceedings. There is no doubt that, if this 
debenture stands, any right which the plaintiff may have will be 
defeated ; it is not disputed that nothing will be left wherewith to 
satisfy the plaintiff's claim; and, speaking for myself, I am not so 
clear that, when the priorities have to be declared in this conflict of 
rights, his right to payment by the garnishees, which was prior in 
time to the claimant's loan, ought not to have priority in equity. 
But it cannot be denied the earlier decisions, for example. Chatter- 
ton V. Watney (8), do not put the position of the garnishor very high ; 
and bearing in mind the dictum of Mr. Justice Bombb, in Robson v. 
Smith (9), that garnishee proceedings are only a form of execution 
and do not lead to any charge in the true sense being created on the 
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debt garuished, however ill it becomes the claimant in the present 
case to urge that point, I do not feel at liberty to take a view for 
which I think there is much to be said. 

Jelf, J. : I agree with the judgment of the Lord Chief Justice 

and the reasons which he has given. 

Appeal dismissed. 

Solicitors : Henry Boustred for the Plaintiff. 
Claimant, in person. 
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1905, Aprii 17, 18 ; May 19. C. A, Vaughan Williams, Eombr 
AND Stirling, L.JJ. 

Company — Insurance (Life) — Other Business besides Life Assurance — Insufficiency 
of Insurance Fundr— Winding-up Petition — Scheme of Future Working — Life 
Assurance Companies Act, 1870, s. 4. 

A company which carried on the business of selling tea combined with 
that of life assurance was ordered to be wound up by Buckley, J. On 
appeal, a scheme having been prepared and approved by all parties enabling 
the company to carry on its businesses separately so as to comply with 
section 4 of the Life Assurance Companies Act, 1870, and affording reason- 
able security to the assured, the Court sanctioned the scheme and discharged 
the order of Buckley, J., the company undertaking to carry on its business 
in accordance with the scheme. 

Form of scheme. 

This was an appeal by the company against a winding-up order 
made by Buckley, J. 

The company, which was incorporated under the Companies Acts, 
in 1902, carried on the business of selling tea combined with 
life assurance for providing pensions for widows. According to 
its original scheme the company undertook to pay 10a. a week to 
every woman who had purchased not less than half a pound of the 
company's tea for not less than thirteen consecutive weeks previously 
to her becoming a widow, and to continue such payments so long 
as she should continue a widow and purchase half a pound of tea 
from the company in each week. Pensions of 5s. a week were to 
be obtained by purchasers of half the quantity on the same con- 
ditions. The rights under the assurance were limited to receiving 
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payments of the pensions rateably out of 75 per cent, of the net 
profits on the tea sold, and the pensioners were to have no rights 
against the company beyond the 75 per cent, and accumulations 
thereof. To provide this fund the tea was sold at a price of from 
8^. to 1«. in excess of its fair retail value, and those who wished to 
avail themselves of the pension scheme purchased the tea at this 
extra or loaded value. In November, 1904, the company were 
advertising a proposal to sell coffee and cocoa on the same terms. 

On 5 February, 1905, Buckley, J., made an order for winding 
up Nelson & Co., which was a company of a similar kind : see 
In re Nelson d Co. [1905] (1) ; after which the British Widows' 
Assurance Co., considering that their own original scheme was a 
failure, ceased to accept fresh business under the old conditions, 
and issued a prospectus offering their old customers substituted 
contracts or policies under six " Tables of Benefits " (A, B, C, D, E, 
and F), classifying the several events on which the benefits would 
accrue, which tables were believed to be calculated on a sound 
financial basis. The new scheme involved setting aside 90 per 
cent, of the net profits on the tea sold, and placing a minimum of 
Id, or M. per pound of tea sold to the insurance fund ; whereas 
under the original scheme it appeared that only a very small 
proportion of the extra or loaded price ever reached the insurance 
fund. 

The great majority of the existing customers accepted policies 
under the new scheme; but on 2 March, 1905, two dissentient 
policy-holders presented this petition, intituled under the Com- 
panies Acts, 1862 to 1890, and the Life Assurance Companies 
Acts, 1870 and 1872, alleging that the company was insolvent, 
that a winding-up was just and equitable, and that the business 
of the company required investigation, and asking for the 
compulsory winding-up of the company. 

BucELBY, J., made the usual compulsory order. He considered 
that, on the evidence, having regard to the insufficiency of the 
insurance fund, the company had become insolvent under the 
original scheme, and that the insolvency continued under the new 
scheme; and, further, that the scheme provided no ''separate 

(1) 12 Manson, 54; [1905] 1 CL 551; 74 L. J. Ch. 290; 92 L, T. 404; 
53 W. E. 361. 
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assarance fond" within the meaning of section 4 of the Life 
Assurance Companies Act, 1870 (2). The company appealed. 

The appeal was heard on 17 and 18 April, when, after hearing 
the argument, their Lordships directed that the appeal should stand 
over in order that a scheme for further carrying out the objects of 
the company might be prepared by the company and submitted to 
the respondents' actuaries. Upon its being approved of by all 
parties, it was to be brought before the Court for its sanction, with 
evidence sufficient to satisfy the Court that the requirements of 
section 4 of the Life Assurance Companies Act had been complied 
with. In the meantime the business of the company was to be 
carried on by the Official Receiver in the same way as it had been 
since the winding-up order had been made by Bucklbt, J. There- 
upon a scheme for the future working of the company was prepared 
by the company, and submitted to and approved of by the 
actuaries for the respondents, the scheme being in the following 
form: 

" Proposed Conditions of Future Working. 

''1. The company will institute a separate life assurance branch, 
assuring benefits in accordance with the six Tables A, B, C, D, E, 
and F, already advertised — but assurances in accordance with the 
terms of Tables A, B, C and D will be issued only to persons at 
present holders of policies upon those terms, and to the extent to 
which they now are entitled to assurance. 

'* 2. Every assurance contract under the new scheme will be 
secured by a separate policy, which will be issuable both to 
customers for tea and cocoa, &c. (hereinafter called tea customers), 
and to those who are not tea customers of the company. 

"8. The policy will be an ordinary industrial life assurance 

(2) Life Assurance Companies Act, company, and such fund shall be as 

1870, s. 4: **In the case of a com- absolutely the security of the life 

pany established after the passing policy and annuity holders as though 

of this Act, transacting other business it belonged to a company carrying on 

besides that of life assurance, a separate no other business than that of life 

account shall be kept of all receipts assurance, and shall not be liable for 

in respect of the life assurance and any contracts of tiie company for 

annuity contracts of the company, which it would not have been liable 

and the said receipts shall be carried had the business of the company been 

to and form a separate fund to be only that of life assurance. ..." 
caUed the life assurance fund of the 
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policy containing no reference whatever, neither in the body of the 
policy nor by indorsement, to the purchase of tea. The weekly 
premiam to be charged for full assurance shall be Is. ; for half 
assurance, 6(2. ; and for quarter assurance, 9d. 

" 4. Full assurance means such assurance as, under Tables A and 
F, would have been obtained by the purchase of one pound of tea 
per week ; half assurance such as would have been obtained by 
the purchase of half a pound of tea per week. 

'' 6. In the case of those assured, who are tea customers the 
collection card shall show in the heading thereof that the sum 
payable weekly includes Is. in respect of insurance premium. 

" 6. If the tea customer ceases to purchase tea, the insurance 
premium of Is. remains payable should she decide to continue the 
insurance. 

'' 7. The whole of the premiums received will be carried to an 
assurance account and an assurance fund, as provided by the Life 
Assurance Companies Acts, 1870, out of which will be payable only 
the sums allowed by the Life Assurance Companies Acts, subject 
to a provision that the contribution of the life assurance fund 
towards the expenses of conducting the business shall not exceed 
5d. per week in respect of each full assurance, and 2^. per week 
in respect of each half assurance, and 1^^. per week in respect of 
each quarter assurance, so that, if the maximum rate of expense is 
charged against the life assurance fund, there will be left Id. to 
meet claims and bonuses in respect of each full assurance, 3^. in 
the case of each half assurance, and l^d. in the case of each quarter 
assurance. 

*' 8. The company shall agree to pay to the assurance fund 1^. 
upon every premium for a full assurance, j^. upon every premium for 
half assurance, and {d. upon every premium for a quarter assurance 
paid by persons assured previously to February 5, 1905, who are 
holders of policies under Tables A, B, C, or D, or have policies assur- 
ing larger amounts than those specified in Tables £ or F, and the sums 
payable under this clause into the assurance fund shall be applicable 
only to the payment of claims and bonuses (if any) as aforesaid. 

*' 9. Any expenses of the business of the company in connection 
with assurance not provided for out of the amounts applicable 
thereto, as hereinbefore mentioned, shall be borne and paid by the 
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company out of its funds, other than those carried to the assurance 
account and assurance fund. 

'* 10. The accounts of the company shall be made up annually, 
and if a sum equal to 90 per cent, of the profits of the company 
for each year other than profits in the life assurance fund shall 
exceed the aggregate of 7d, out of every full assurance premium, 
S^d. out of every half assurance premium, and If cZ. out of every 
quarter assurance premium paid to the company during the year 
for which the accounts are so made up, or 6d,, 4d., and 2d. 
respectively in the case of those insurances referred to in clause 8 
hereof, the said excess shall be added to the assurance fund and be 
applicable only to the payment of claims and bonuses (if any) as 
aforesaid. 

*' 11. A first valuation of the assets and liabilities of the assurance 
fund shall be made by a qualified actuary as at 81 December, 1908, 
and annually thereafter, and any surplus available after making all 
necessary reserves shall be divided into ten equal parts, nine of 
which shall be apportionable either in cash or equivalent benefits 
among the persons assured who at the date of the valuation are in 
full benefit, and such apportionment shall be made in such manner 
as the directors shall determine ; and the remaining one-tenth part 
shall be treated as part of the profits of the company. 

" 12. The other conditions of the assurance shall be the same as 
those now in force under the policies issued in pursuance of 
Tables A, B, C, D, E, and F, respectively, save that in the place of 
purchases of tea, cocoa, &c., the payment of premiums shall be the 
consideration for the policy, and definition of full benefit, partial 
benefit, and the other conditions shall be varied accordingly. 

"13. As regards existing business: — Every person entitled to 
insurance benefits under the Tables A, B, C, D, E, and F shall 
be offered and be entitled to claim a new policy conferring similar 
benefits under the new scheme. 

"14. As regards lapsed business, any person whose right to 
benefits has lapsed during the period since 5 February, 1905, by 
reason of the company's agents not having called upon her, or since 
2 March, 1905, by reason of the uncertainty created by the presenta- 
tion of the petition to wind up, or otherwise owing to the presenta- 
tion of the said petition, and not by her own desire or default, shall 
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be entitled, apon applying for a policy under the new scheme under 
Tables E or F, and on making a purchase of tea, &c., to the amount 
which if purchased during the said interval would have kept her 
assurance on foot (or, in the alternative, on paying a sum equal to 
the aggregate weekly premiums falling due during the said interval 
at the rate of Is. 6d. or 8^. per week, as the case may be), to have a 
new policy issued to her for full assurance, half assurance, or 
quarter assurance, as the case may be, under such of the said 
Tables E or F as she may select. 

" 15. Any person holding a subsisting assurance under the 
original pension scheme effected before 5 February, 1905, who has 
not in the meantime accepted or agreed to accept an assurance under 
one of the Tables A, B, C, D, E, or F, and whose claims have not 
emerged, and who has regularly taken tea up to this date, shall be 
offered (a) the returns of all premiums paid by her at the rate of 
7d. for every pound of tea or cocoa she shall have purchased, together 
with interest at 4 per cent, per annum, or (b) the right to have a 
new policy issued to her for full assurance, half assurance, or 
quarter assurance, as the case may be, under such of the said 
Tables E or F as she may select. 

" 16. Any person who was assured before 5 February, 1905, under 
the pension scheme, and whose claim has emerged and is still 
outstanding, shall have her claim satisfied in ordinary course." 

The case having been restored to the paper, the scheme was on 
19 May submitted to the Court for approval. 

Oore-Brownef K.C, and MarteUi, for the appellants. 

Younger J K.C, for contributories supporting the appeal. 

Eve, K.C., and Ward Coldridge, for the petitioners. 

A. H. Jessel, for parties supporting the petition. 

R, J. Parker, for the Board of Trade. 

The scheme has not been sufficiently examined by the Board of 
Trade, and I ask that the sanction be postponed to enable it to be 
further examined. 
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Vaughan Williams, L.J. : In this matter we have the advantage 
of having had this scheme critically considered by actuaries 
representing both the petitioners in the winding up petition and the 
company ; and these actuaries, who are people whose position as 
skilled actuaries can be in no way questioned, are agreed that if 
this scheme is carried out there will be reasonable security for the 
assured receiving the benefits which it is intended they should 
receive under the policies. In addition to that, the evidence before 
us shows that there is nothing in this scheme which in any way 
leads one to suppose that the carrying out of the scheme which the 
company by their counsel undertake to carry out will so cripple the 
business of the company as to prevent them not only from carrying 
on their business as a solvent company, but also from arriving at a 
period of prosperity. Every one must be glad that this result has 
been arrived at, because it is plain that, if the anticipations of these 
experts are verified in fact, the assured will gain thereby that sort 
of assurance which, as thrifty people, they have been trying to 
obtain, and they will be saved from the very serious loss which 
would inevitably have come upon them if this company had had 
to be wound up under a compulsory order. 

With regard to what counsel for the Board of Trade has said about 
the Board of Trade, that Board very often affords great assistance 
to the Court in company cases, and the Court is always glad to 
accept its assistance; but in the present case it appears that the 
Board has not in fact examined into this scheme, and to postpone 
the sanction of the scheme to allow the Board to do so would be, 
in effect, to run a great risk that the scheme never could be carried 
out at all, because it is obvious that every week's delay makes it 
more difficult to carry out a scheme of this sort. 

Counsel mentioned that the Board of Trade thought that they 
might possibly have thrown some light upon the previous events 
in the history of this company which might lead us to the conclusion 
that this opportunity of framing and working out this scheme might 
possibly be an opportunity which the company were not entitled to 
have. With regard to that, we decided when this appeal was before 
us on the last occasion that the company should have this 
opportunity, and they have had it ; and I myself have no reason at 
all to doubt that in acting upon the opinions of these experts we 

28 2 
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are acting upon opinions which the Court is not only entitled to act 
upon, but is bound to accept. Under these circumstances we 
sanction the proposed order. 

RoMEB, L.J., and SxiBLiNa, L.J., concurred. 

Appeal aUotved, the company undertaking to carry on 
their businesses in accordance with the scheme 
approved by the Court. 

Solicitors : Walter B. Styer ; L. Weatherley ; H. Garland Wells, 
agents for Dunn dt Baker, Exeter. 
Solicitor to the Board of Trade. 



In re west coast GOLD FIELDS, Ex PiLRTE 
SALAMAK 

1906, October 30, 81 ; November 9. C. A. Vaughan Williams, 

Stirling and Cozens-Hardy, L.JJ. 

Company — Winding-up^Bankrupt Shareholder — Proof by Company for Amount 
Uncalled on Shares — Dividend— Liquidation of Company — Distribution of 
Surplus Assets— Claim by Trustee to Rank as Fully Paii Shareholder — 
Companies Act, 1862, s. 133, sub-s. 1. 

Where the holder of partly paid shares in a limited company, incorporated 
under the Companies Acts, becomes bankrupt, and the company proves in 
the bankruptcy for the amoimt remaiuing unpaid or uncalled on his shares, 
and receives a dividend of less than 20s, in the pound, the trustee in bank- 
ruptcy is not entitled to rank as a holder of fully paid shaxes in the 
distribution of the surplus assets of the company in a subsequent liquida- 
tion. Proof does not amount to payment for this purpose. 

SembUy that if after proof by the company the trustee in bankruptcy' 
were to sell the shares to a purchaser, the liability of the purchaser would 
be the amount remaining unpaid on the shares with the benefit of any 
further dividends under the proof, and the right to that benefit would 
properly be recognised by the company in the certificate given to the 
purchaser. 

Decision of Buckley, J., ante, p. 185, affirmed. 

This was an appeal by the trustee in bankruptcy of A. S. Rowe 
against a decision of Bugelby, J., reported ante, p. 185. 
The company was incorporated, with limited liability, under the 
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Gompanies Acts. The bankrupt, A. S. Bowe, was the holder of 
1,800 11. shares in the company, on which lOs. per share had been 
paid ap, and on which a further call of Is. per share was made in 
December, 1902. On 19 January, 1908, a receiving order was 
made against A. S. Bowe, and on 22 January he was adjudicated 
a bankrupt, the appellant being appointed trustee. 

By the articles of association it was provided that the company 
should have a first and paramount lien on all its shares not fully paid 
up, and on the interest and dividends declared or payable in respect 
thereof, for all moneys due (including calls made, even though the 
time appointed for payment might not have arrived) to the com- 
pany, or liabilities subsisting with it from or on the part of the 
registered holders, and might enforce such lien by sale or forfeiture 
of all or smy of the shares on which the same might attach. 

On 26 January, 1908, the company, without valuing the security 
thus held by it, lodged a proof against the bankrupt's estate for 
900Z., being 90L in respect of the call of Is. and 8101. for the 
remaining ds. uncalled on each of his shares. 

The trustee accepted the proof as to 90Z., but rejected it as to 
the 810Z., which, however, he afterwards admitted under an order 
of Wright, J., at an abatement of lOZ. per cent. On the total 
thus admitted — namely, 6191. — a dividend of Is. 6d. in the pound, 
amounting to 611. 8s. 6d., was paid on 29 January, 1904, to the 
company, which in the meantime had made a further call of 2s. 

On 21 April, 1904, an extraordinary general meeting of the com- 
pany was held, and a special resolution passed for winding-up, 
which was confirmed on 18 May, and a liquidator appointed. 

In In re Rowe, Ex parte West Coast Oold Fields [1904] (1), a 
motion to amend the company's proof by valuing the security 
constituted by the lien, or ultimately to withdraw the proof and 
lodge a further proof as a secured creditor, was rejected by 

BlOHAM, J. 

The company's assets were sufficient after paying all liabilities 
to admit of a return of 2s. or 9s. per share to the shareholders. 

The liquidator proceeded to settle the list of contributories, and 
in the notice sent to the trustee in bankruptcy treated the 1,800 

(1) 11 Manson, 272 ; [1904] 2KB. 489 ; 73 L. J. K. B. 852 ; 91 L. T. 101 ; 
62 W. R. 608. 
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shares as paid up only to the extent of lOs. each, with the addition 
of the dividend of 611. Ss. 6d. The trustee in bankruptcy took out 
an originating summons in the winding-up asking that it might 
be declared that the 1,800 shares would, for the purpose of any 
distribution of assets amongst the contributories of the company, 
be treated as fully paid shares. 

BuoELBY, J., dismissed the summons. 

The trustee in bankruptcy appealed. 

Buckmaster, K.C., and Cassel, for the appellant : 

The shares must be treated as fully paid. If a legatee upon the 
distribution of an estate owes the estate money, that debt must be 
taken into account ; but if the executor has proved for the debt in 
bankruptcy he cannot retain it out of the bankrupt's share in the 
testator's estate : Stammers v. Elliott [1868] (2) and Armstrong v. 
Armstrong [1871] (8). The problem before a liquidator with surplus 
assets in his hands is the same as that before an executor in distri- 
buting a testator's estate. The liquidator is seeking here to assert a 
lien which he had given up. Proof for this purpose amounts to 
payment: In re Aubusson, Ex parte Solomon [1821] (4), and 
In re Tarlet07i, Ex parte Hornby [1819] (5) ; and this applies to proof 
by a company : In re McMahon, Fuller v. McMahon [1899] (6). 
Having proved for the whole debt and thereby diminished the 
common fund of the bankrupt's estate, the company cannot after- 
wards say that the shares are not fully paid. In re Overend, 
Ourney dt Co,, OrisseVs Case [1866] (7), on which Buckley, J., 
relied, is inapplicable, because the contributory there was not 
a bankrupt. 

Astbury, K.C., and P. M. Walters, for the respondent, the 
liquidator : 

The trustee is bound to satisfy the amount actually unpaid on 
the shares before he can rank as a holder of fully paid shares : 

(2) L. E. 3 Oh. 195 ; 37 L. J. Ch. 353. 

(3) L. E. 12 Eq. 614 ; 25 L. T. 199 ; 19 W. R 971. 

(4) 1 Glyn. and J. 25. 

(5) Buck. 251. 

(6) 7 Manaon, 38 ; [1900] 1 Ch. 173; 69 L. J. Oh. 142 ; 81 L. T. 715. 

(7) L. E. 1 Ch. 528 ; 35 L. J. Oh. 752 ; 14 L. T. 843 ; 14 W. R 1015 ; 12 
jur. N. S. 718. 
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In re Hodges' DistiUery Co., Ex parte Maude [1870] (8), and 
GrisseVs Case (7). 

[Vaughan Williams, L. J., referred to Scarf v. Jardine [1882] (9).] 

The company was entitled to follow the coarse which was most 
to its advantage. The decision of Lord Chblmsford in Stammers v. 
Elliott (2) was not based on proof amounting to payment. It only 
shows that after proof there is no right of retainer. Moreover, that 
was a decision on the rights of legatees under a will, and did not 
involve any question as to the rights of contributories inter se under 
the Companies Acts. 

The argument for the appellant involves two fallacies — first, that 
the extinction of liability is equivalent to payment ; and secondly, 
that proof amounts to payment in the sense of entitling the bank- 
rupt to receive back what he has never in fact paid. The sound 
view is that proof will operate as a payment of the debt in the sense 
of discharging the bankrupt or his estate from any further remedy, 
but not as a contribution of capital, and therefore, when it is a 
question of distributing the capital amongst the shareholders, the 
bankrupt or his trustee cannot come in without making good his 
share. There is no authority to show that proof amounts to pay- 
ment for this purpose: In re Tarleton, Ex parte Hornby (5), 
In re Aubasson, Ex parte Solomon (4), and In re McMahon, Fuller 
V. McMahon (6). 

[They also cited New Balkis Eersteling, Limited v. Randt Oold 
Mining Co. [1904] (10), and Cheny v. Boidtbee [1839] (11).] 

Buckmaster, K.C., in reply : 

The company is estopped from denying that these shares are 
fully paid up. The present position is the result of what the 
company has done. If the company elects to prove and get what 
it can for its own benefit out of the estate at the expense of the 

(8) L. E. 6 Oh. 51 ; 40 L. J. Oh. 21 ; 23 L. T. 749 ; 19 W. fi. 113. 

(9) 7 App. Gas. 345; 51 L. J. Q. B. 612; 47 L. T. 258; 30 W. fi. 893. 

(10) 11 Manson, 159; [1904] A. C. 165; 73 L. J. K B. 384 ; 90 L. T. 494; 
52 W. E. 561; 20 T. L. E. 396. Affirming C. A., 10 Manson, 289; [1903] 
1 K. B. 461 ; 72 L. J. K. B. 143 ; 88 L. T. 189 ; 51 W. E. 391. 

(11) 4 M. & Or. 442 ; 9 L. J. Ch. 118 ; 3 Jur. 1116. 
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creditors, it cannot afterwards say that the shares are not fully 

paid. 

Cur. adv. vuU. 

November 9. 
Stirling, L.J., read the following judgment of the Court: The 
facts which give rise to the question now to be decided may be stated 
very briefly. The capital of the company was divided into shares 
of 11. each. At the end of 1902 Eowe held 1,800 of these shares, 
on each of which lOs. only had been paid up. On 8 January, 1903, 
the company made a call of Is. per share on each of the 1,800 shares. 
On 19 January, 1908, a receiving order was made against Rowe, 
and on 22 January he was adjudicated bankrupt. Subsequently the 
company carried in a proof against Bowe's estate in respect as well 
of the unpaid call of Is. per share as of the future uncalled liability 
of 98. per share. This proof was ultimately admitted at 819Z., on 
which sum the company received from the trustee a dividend of 
Is. 6d. in the pound. No further dividend has up to the present 
time been paid, but it is expected that the estate will yield a further 
Is. 6d. in the pound. In April, 1904, the company went into 
voluntary liquidation. After payment of all debts and liabilities a 
surplus remains. On the majority of the shares in the company 
the full nominal value of 11. per share has been paid, and the 
liquidator proposes to apply the surplus in repayment to the holders 
of those shares of 3s. per share, which will exhaust the fund. The 
trustee in Howe's bankruptcy contends that, although cash to the 
amount of lis. 6d. per share only has actually come to the hands 
of the company, nevertheless the 1,800 shares ought for the purpose 
of any distribution of surplus assets among the contributories of 
the company to be treated as fully paid up, and has taken out a sum- 
mons in the winding up seeking a declaration that this is his right. 
Mr. Justice Buckley has decided that the contention of the trustee 
is not well founded, and has dismissed the summons. From this 
decision the trustee has appealed. By section 188 of the Companies 
Act, 1862, it is provided that, subject to satisfaction of the liabilitieB 
of the company, the property of the company (where, as is the case 
here, there is no provision to the contrary by the regulations of the 
company) is to be " distributed amongst the members according to 
their rights and interests in the company." In In re Hodges' 
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Distillery Co., Matide^s Case (8), it was decided that where some 
shares have been folly paid up and others have not, the holders of 
the fully paid-up shares are entitled in a distribution of surplus 
assets in a winding up to receive the amount paid by them in excess 
of that paid on the other shares before the holders of the latter 
receive anything. If, then, the 1,800 shares are to be regarded as 
being paid up only to the extent of lis. 6d. per share, the decision 
under appeal is fully justified. The appellant contends that the 
proof in the bankruptcy alters the case and entitles him to say that 
the shares are fully paid up. In support of this contention cases 
are referred to such as In re Tarleton, Ex parte Ho)*nby (5), in which 
it is laid down that "proof is payment." No doubt it is true that 
proof deprives the creditor of any other remedy against the debtor 
or his estate, and in that sense proof is payment ; but is proof 
payment in the sense that a company incorporated under the 
Companies Acts is to be treated as having received, in cash, a portion 
of its capital which it does not receive ? If so, then immediately 
upon the admission of the proof the shares became fully paid up, 
and, as was argued at the Bar, the trustee might have transferred 
them as such to a purchaser, even though no dividend was ever 
paid in the bankruptcy. But section 25 of the Companies Act, 1867, . 
provides that every share of a company shall be held subject to the 
payment of the whole amount thereof in cash, unless otherwise 
provided by contract in writing. Proof is not payment in cash 
unless followed by dividend, and then only to the extent of the 
dividend paid; and, though the enactment just mentioned has been 
repealed, shares must still be paid up in money in the absence of a 
valid agreement for payment in money's worth. This view is, we 
think, in accordance with that taken by the Court of Appeal and the 
House of Lords of the general scope of the provisions of the Com- 
panies Acts with respect to the capital of companies in the recent 
case of New Balkis Eerstelirig^ Limited v. Randt Gold Mining Co. (10) ; 
see in particular the observations in the judgment of Lord Halsburt, 
L.C., at pp. 466—7 of the report in [1908] 1 K. B. (72 L. J. K B. 
at pp. 145, 146). 

What has been said suffices to dispose of this appeal ; but it may 
be well to add a few remarks on some points which were pressed 
upon us in argument. Our attention was directed to the fact that 
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the distribution of the bankrapt's estate is not yet closed, and that 
there is a possibility of future dividends. It was asked, while this 
state of things continues, how is the liability on the shares to be 
defined in the event of a sale by the trustee of these shares ? It was 
said, and with truth, that the company cannot have both the benefit 
of the proof and the liability of the purchaser for what remains 
unpaid on the shares. The question so asked does not arise in the 
present case ; but it seems to us that one answer may be this : The 
trustee's duty is to transfer to the purchaser all the interest of the 
bankrupt in the shares ; see Bankruptcy Act, 1883, s. 50, sub-s. 3. 
That interest comprises both that which has arisen from the pay- 
ment actually made in respect of each share and the benefit which 
will accrue by the increase of value in the shares by the payment of 
further dividends under the proof in the bankruptcy . The liability, 
therefore, would be the amount which remains unpaid on the shares, 
but with the benefit of any further dividends under the proof ; and 
the right to such benefit would properly be recognised by the com- 
pany in the certificate given to the purchaser. Certainly there 
appears to be no insuperable difficulty in defining in this or some 
other way the liability in question. 

Again, it was said that several courses were open to the company 
when the proof was carried in ; that the course actually selected 
threw the greatest burden on the bankrupt's estate ; and that in 
these circumstances injustice would be done to the other creditors 
of the bankrupt if the company were not held to be precluded from 
saying that the shares were fully paid up. No doubt under the 
provisions of the Bankruptcy Act the company might have taken 
any one of several courses ; but we fail to see that the adoption by 
one creditor of that which he considers the most advantageous to 
himself gives the other creditors any right as against him, even 
although that course may be the most disadvantageous to them. 
Further, each dividend paid to the company, though it takes away 
something from the other creditors, at the same time would as 
a general rule add something to the value of the shares of which 
the other creditors would on a sale get the benefit ; and, in our 
opinion, less than justice would be done to the company if that 
benefit were carried to the extent of treating the shares as fully 
paid up. In any case, we are unable to see that the company is 
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estopped from saying that the shares have not been fully paid in 
cash. The company has never represented that the shares have 
been fully paid up in cash ; neither the trustee in bankruptcy nor 
any of the creditors has acted on such a representation in ignorance 
of the truth, and there is no room for the application of the doctrine 
which formed the basis of the decision in Burkinshaw v. NicoUs 
[1878] (12). Lastly, the case of Stammers v. EViott (2), which was 
much relied upon, does not govern the present, for the simple 
reason that the question there arose with reference to the rights 
inter ae of the residuary legatees of a testator's estate, and did not 
in any way involve the consideration of the peculiar rights and 
liabilities created by the Companies Acts on which the decision in 
this case turns. In our opinion, the appeal fails, and must be 
dismissed with costs. 

Appeal dismissed. 

Solicitors : Morley, Shirreff dk Co.y for the Appellant. 
Dolhnan dk Pritchardy for the Respondent. 

(12) 3 App. Oas. 1004 ; 48 L. J. Oh. 179 ; 39 L. T. 308 ; 26 W. E. 819. 
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PEDLAE V. EOAD BLOCK GOLD MINES OF 
INDIA, LIMITED, 

1905, Jtdy 28. Warrington, J. 

Compajiy— Memorandum of Association — Primary Object — Wide General Powers 
— Constructiou — Ultra Vires. 

A company was formed, first, to acquire and take over as a going 
concern the undertaking of anothei' gold-mining company, and, secondly, 
to acquire gold mines, mining and other rights, and land, auriferous, 
metalliferous, or otherwise, or any interests in the same, in Mysore and 
elsewhere, and to work, exercise, develop, and turn to account the said 
nunes, &c. The memorandum of association also gave the company wide 
general powers. The property acquired under the first object was not 
workable at a profit, and the directors now sought to purchase other 
mining properties in Bombay. A general meeting of the company was 
called, and a resolution was passed approving of the draft agreement, and 
authorizing the directors to enter into it and carry it into effect. On a 
motion by a shareholder for an injunction to restrain the company from 
entering into the agreement on the ground that it was \dtra vires, 

Heldf that the main object of the company was gold mining in ''Mysore 
and elsewhere," and that the proposed agreement to purchase other mining 
properties was within the objects stated in the memorandum of association, 
and injunction refused. 

Stephens v. Mysore Reefs {Kangundy) Mining Co, (1) discussed and dis- 
tinguished. 

This was a motion by a shareholder in the Eoad Block Gold Mines 
of India, Limited, for an interim injunction to restrain the com- 
pany from entering into an agreement giving the company an option 
to purchase certain mining property in the Bombay Presidency on 
the ground that the agreement was ultra vires the company. 

The company was incorporated under the Companies Acts on 15 
July, 1903, under the name of the Eoad Block Gold Mines of India, 
Limited, with a capital of 180,000Z., divided into 180,000 shares of 
11. each. The objects for which the company was established were 
specified in clause 3 of the memorandum of association, which was 
divided into twenty-five paragraphs. 

The following sub-clauses were referred to in the argument : 

" (1) To acquire and take over as a going concern the under- 
taking of the Eoad Block Gold Mining Company of India, Limited 
(incorporated in 1900), and all or any of the assets and liabilities 
of that company, and with a view thereto to enter into and carry 

(1) 9 Manson, 199; [1902] 1 Ch. 745; 71 L. J. Ch. 295 ; 88 L. T. 221. 
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into effect with or withoat modification the agreement referred 
to in article 8 of the articles of association of this company. 

" (2) To acquire gold mines, mining and other rights and land, 
auriferoas, metalliferous, or otherwise, or any interests in the same 
respectively in Mysore and elsewhere, and to work, exercise, develop, 
and turn to account the said mines, rights, and land or interests 
therein respectively. 

" (8) To purchase or otherwise acquire and undertake all or any 
part of the business, property, and liabilities of any person or com- 
pany carrying on any business which the company is authorized to 
carry on, or possessed of property suitable for the purposes of the 
company. 

'' (11) To enter into partnership or into any arrangements for 
sharing profits, union of interests, joint adventure, reciprocal con- 
cessions or co-operation with any person or company carrying on 
or engaged in, or about to carry on or engage in any business or 
transaction which the company is authorized to carry on or engage 
in, or any business or transaction capable of being conducted 
directly or indirectly to benefit this company, and to take or other- 
wise acquire and hold shares or stock in or securities of, and to 
subsidise or otherwise assist any such company, and to sell, hold, 
reissue, with or without guarantee, or otherwise deal with such 
shares or securities. 

*' (12) Generally to purchase, take on lease, or in exchange, hire, 
or otherwise acquire any real or personal property, and any rights 
or privileges which the company may think necessary or convenient 
with reference to any of these objects or capable of being profitably 
dealt with in connection with any of the company's property or 
rights for the time being, and in particular any easements, ships, 
barges, rolling stock, and stock-in-trade. 

'' (14) To sell the undertaking of the company or any part thereof 
for such consideration as the company may think fit, and in parti- 
cular for shares, debentures, or securities of any other company 
having objects altogether or in part similar to those of this 
company. 

" (16) To promote any company or companies for the purpose of 
acquiring all or any of the property, rights, and liabilities of this 
company, and for any other purpose which may seem directly or 
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indirectly calculated to benefit this company, and to underwrite 
or subscribe for or procure to be underwritten or subscribed for 
all or any part of the share or debenture capital of any such 
company. 

'' (24) To sell, improve, manage, develop, exchange, and enfran- 
chise, lease, mortgage, dispose of, turn to account, or otherwise deal 
with all or any part of the property or rights of the company. 

" (25) To do all such other things as are incidental or conducive 
to the attainment of the above objects, and so that the word ' com- 
pany ' in this clause shall be deemed to include any partnership or 
other body of persons, whether incorporated or not incorporated, 
and whether domiciled in the United Kingdom or elsewhere, and so 
that the objects specified in each paragraph of this clause shall, 
except when otherwise expressed in such paragraph, be in nowise 
limited or restricted by reference to or reference frpm the terms of 
any other paragraph or the name of the company." 

After spending considerable sums of money on the exploration 
and examination of the Boad Block property, the directors came to 
the conclusion that it was not worth spending any more money 
upon, and they accordingly entered into an agreement, which 
received the sanction of a meeting of the company, for the acquisi- 
tion of another property, not in Mysore, but just over the border in 
the Presidency of Bombay. That agreement was made between the 
Sangli Gold Mines, Limited, thereinafter called the vendors, of the 
one part, and the Boad Block Gold Mines of India, Limited, therein- 
after called the purchasers, of the other part. After reciting the 
title of the vendors to the property in question, the agreement 
provided that '' the purchasers shall, subject as hereinafter pro- 
vided, during a period of two years from the day of 

enter upon the Telisirur properties and take all necessary steps for 
prospecting and testing the same, and they shall expend during 
such period of years, with a view to proving the value of the 
Yelisirur properties, a sum of not less than 5,0002. The purchasers 
shall also pay to the vendors upon the execution hereof the sum of 
501. For the consideration aforesaid the vendors agree that they 
will not for the said period of two years" — that is, the limited 
period — " sell or agree to sell or offer for sale the Yelisirur pro- 
perties or any part thereof to any person or persons or company 
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or companies other than the purchasers or their nominees. But 
if within the said period of two years the purchasers shall give 
notice in writing to the vendors by registered post, addressed to 
them at their registered offices, to sell, and that they (the purchasers) 
will purchase or procure to be purchased the Yelisirur propertiesy 
thereupon the sale and purchase thereof shall proceed and be 
carried out on the terms and conditions hereinafter specified, 
and a valid and complete contract for sale and purchase of the 
Yelisirur properties upon the said terms and conditions shall be 
deemed to be existing and on foot between the said parties hereto 
— that is to say . . ." Clause 4 provided for the proper assur- 
ance of the property as the purchasers should in writing direct 
Clause 5 provided that part of the consideration should be the 
sum of 1,250Z. cash. The clause as to the residue of the con- 
sideration was as follows : ** The purchasers shall either (1) 
increase their share capital and procure the same to be subscribed 
and taken up in such a manner and to such an extent as shall be 
necessary to give them a subscribed capital sufficient when paid up 
to provide a cash working capital of 45,000/. over and above any- 
thing payable to the vendors under this agreement, and issue to 
the vendors or their nominees as fully paid 15 per cent, of the 
nominal share capital of the purchasers after the same shall have 
been so increased as aforesaid, or (2) form or procure to be formed 
a new company limited by shares having a subscribed share 
capital sufficient when paid up to provide a cash working capital 
of 45,000Z. over and above anything payable by such new company 
for the properties purchased by them, and enter into an agreement 
for the resale of the Yelisirur to such new company, and procure 
15 per cent, of the nominal share capital of such new company to 
be issued as fully paid to the vendors or their nominees." 

On 25 July, 1905, a second ordinary general meeting of the 
company was held, and a resolution was passed approving of the 
draft agreement and authorizing the directors to enter into it and 
carry it into effect. 

A question having arisen as to the power of the directors to 
acquire this new property, having regard to the decision in Stephens 
V. Mysore Reefs (Kangundy) Mining Co., Limited [1902] (1), where 
the memorandum of association was very similar to the present 
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one, this action, which was a friendly one, was started by the 
plaintiff on 26 July, 1905. 

EowdeHy K.C.J and S. Dickinson^ for the plaintiff: 

This company was formed to acquire and take over as a going 
concern the undertaking of the Road Block Gold Mining Go. of 
India, Limited (incorporated in 1900). The wider powers con- 
ferred by the other sub-sections are subsidiary to that. The 
company has no power to acquire other gold mines elsewhere, 
even with the consent of the shareholders: In re Haven Gold 
Mining Co., [1882] (2), and In re German Date Coffee Co., 
[1882] (3). This case is exactly similar to Stephefis v. 
Mysore Reefs (Kangundy) Mining Co., Limited (1), where the 
directors were restrained from acquiring a gold mine in another 
place. This company ought to be restrained. 

[They also referred to In re Crown Bank [1890] (4).] 

Eve, K.C., and Frank L. Wright, for the defendants : 

It is necessary to consider the true meaning of the memorandum. 
The object of this company is gold minmg generally, in " Mysore 
and elsewhere." The subsidiary clauses must be construed by 
reference to the primary clause. The substratum of this company 
is not gone, as was held in In re Gemian Date Coffee Co. (8). 
This case is different from Stephens v. Mysore Reefs {Kangundy) 
Mining Co., Limited (1), for there the proposal was to carry on 
financial operations in West Africa. It is not necessary to rely 
upon clause 25, because what this company wishes to do is within 
its main object — namely, gold mining generally. The motion is 
misconceived, and ought to be refused. 

Roxcden, K.C., replied. 

Wabrinoton, J., after stating the facts as set out above, con- 
tinued : Now, what is the true effect of that agreement ? It seems 
to me to be clearly this : first, an option is given to the company 
to be converted at the company's will into an absolute contract to 

(2) 20 Ch. D. 151 ; 51 L. J. Ch. 242 ; 46 L. T. 322 ; 30 W. E. 389. 

(3) 20 Ch. D. 169 ; 51 L. J. Ch. 664 ; 46 L. T. 327 ; 30 W. B. 717. 

(4) 44 Ch. D. 634 ; 69 L. J. CJi. 739 ; 62 L. T. 823 ; 38 W. R. 666. 
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purchase this property, bat with a farther option to the company 
that if it thinks fit it may direct that the property, instead of being 
conveyed to itself, shall be conveyed to the purchasing company; 
but it is to be borne in mind that the second option is merely 
for the sale to a company to be promoted by the present com- 
pany. It does not involve the present company in any financial 
liability to any sach new company, or in any liability to 
subscribe for the shares of that new company. That is important, 
as will appear hereafter. The question is, Is that agreement ultra 
vires this company? Now, first, what is the true way of construing 
a memorandum of association containing wide words such as this 
memorandum contains? There one is guided by the judgments of 
the Court of Appeal in In re Oerman Date Coffee Co. (3), and I 
think the best statement of the rule of construction to be adopted 
is that contained in the judgment of Lord Justice Lindlet; the 
other judgments contain the same principle in the result, but Lord 
Justice LiNDLEY starts his judgment by stating what he thinks is 
the true principle to be observed. Now, before I read that passage, 
it is desirable to see what was the memorandum of association that 
the Court was there construing, and what was the purpose which 
the company was intending to carry out, and which in the result 
was said not to be within their powers. The memorandum of 
association in that case contained eight clauses, and eight only. 
The first of those clauses provided that the object of the company 
Was: ''To acquire and purchase, and to use, exercise, and vend 
certain inventions for manufacturing from dates a substitute for 
coffee, for which a patent has or will be granted by the Empire of 
Grermany." Then clauses 2 to 7 contain provisions which refer 
in clear terms to those particular inventions and no others. Then 
clause 8 was this : " To import all descriptions of produce for the 
purposes of food, and the exporting of the same, and the selling 
and disposing thereof respectively, and to acquire by purchase or 
to lease or hire any land and buildings, steam-engines, &c. either 
in connection with the above-mentioned purposes or otherwise, for 
the purposes of the company or any company in the formation of 
which the company may have an interest." Now, of course, that 
clause, read by itself, was as wide as words could be. It would 
enable the company (which was called the German Date Coffee Co.), 

M. — VOL. XII. 29 
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if read literally, to carry on any basiness whatever connected with 
the importation of produce for the purposes of food. That was the 
memorandum which the Court had to construe. The facts were 
that the patents they were formed to acquire had not been granted. 
That object, therefore, expressed in the first seven paragraphs, had 
failed altogether. But they proposed to acquire another patent in 
another country for the same or a similar invention. The way in 
which the matter came before the Court was upon a winding-up 
petition, it being alleged that the substratum of the company had 
gone. Now I come to Lord Justice LmnLBY's judgment. He says : 
''The first question we have to consider is, what is the fair 
construction of the memorandum of association ? It is required 
by the Act of 1862 to state what the objects of the company are. 
In construing this memorandum of association or any other 
memorandum of association in which there are general words, 
care must be taken to construe those general words so as not to 
make them a trap for unwary people. General words construed 
literally may mean anything ; but they must be taken in connec- 
tion with what are shown by the context to be the dominant or 
main objects. It will not do under general words to turn a 
company for manufacturing one thing into a company for import- 
ing something elsQ, however general the words are. Taking that 
as the governing principle, it appears to me plain beyond all 
reasonable dispute that the real object of this company, which, 
by the bye, is called the German Date Co£Fee Co., Limited, was to 
manufacture a substitute for co£Fee in Germany under a patent, 
valid according to German law. It is what the company was formed 
for, and all the rest is subordinate to that. The words are general, 
but that is the thing for which the people subscribe their money." 
Now, applying that principle to the present case, and for the 
moment treating it as uncovered by any authority except that, for 
what ought I to say this company was formed ? It is called the 
Road Block Gold Mines of India, Limited. That by itself, of 
course, tells one nothing except that it is formed for gold mining, 
and that in order to distinguish that company from other gold- 
mining companies it is called the '' Road Block." Then we find a 
little further light is thrown upon it by the first sub-clause of 
clause S, which is : "To acquire and take over as a going concern 
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the undertaking of the Boad Block Gold Mining Company of India, 
Limited." That, no doubt, is the original first object, and that for 
which it was first incorporated, and now we know why that 
peurticular name was selected for the company among other gold- 
mining companies. But that is not all. The next clause goes on 
to provide that it may acquire gold mines and other things, which 
I need not enumerate, in Mysore and elsewhere. For my present 
purpose I need read no more of these clauses in the memorandum, 
because they certainly do not conflict with the construction which 
I am about to put upon those first two clauses. In my opinion, 
looking at this, and treating it as entirely unfettered by authority, 
I should have said that the object of this company was gold 
mining, not gold mining in a particular mine and in no other, 
but gold mining generally. Otherwise I cannot imagine what force 
is to be given to the words '' and elsewhere " in sub-clause 2 of 
clause 8, because it seems to me if you were to say that the object 
of the company is gold mining only in the Boad Block Gold Mines, 
and other gold mining incidental to the working of the Boad Block 
Mines, you reduce clause 3 to an absurdity. To say that you are 
to work the Boad Block Mines and to acquire gold mines elsewhere 
than in Mysore as incidental to the working of the Boad Block 
Gold Mines seems to me to be ridiculous. I must therefore, I 
think, treat this as a company formed for the purpose of gold 
mining not only in Mysore, but elsewhere where the company may 
think it right to acquire a gold mine. But the object of the 
company is gold mining. Then, starting with that, is the present 
agreement an agreement for gold mining, that which a company 
formed for the purpose of gold mining might properly enter into ? 
I have stated the nature of the agreement. It is enough to say 
that, so far as that agreement provides for the working and 
purchasing of the gold mine referred to in it, it is an agreement 
which might properly be entered into by a gold-mining company. 
It comes within the very objects for which a gold-mining company 
is established. But the agreement is not confined to the purposes 
of simply purchasing a gold mine which the company is to work ; 
and so far as it departs from that purpose one has to see whether 
the other minor purposes of the agreement are authorised by the 
memorandum of association. Now, there one has to go a little further, 

29 2 



430 PEDLAR v. EOAD BLOCK GOLD MINES, &c. [Manson, 

and yoa find that the company, besides taking power as a gold- 
mining company (still confining it to its object as a gold-mining 
company), is not confined merely to purchasing property which it 
will work itself, but it has power to promote companies for the 
purpose of acquiring any of the properties, rights, and liabilities of 
the company — that is to say, if it was inconvenient to work the 
whole of the Road Block property it might promote a company for 
the purpose of acquiring that part of the Road Block property 
which it did not choose to work itself. If so, what is proposed by this 
agreement would come within that clause. By the agreement the 
company acquired the right on certain terms to have conveyed to 
itself or its nominees the property mentioned in that agreement. 
Instead of taking it itself, if it acts under the second alternative in 
clause 6 of the agreement, it may promote a company to acquire 
those rights which the company has under the agreement. Starting, 
then, again on the assumption that it is a company for gold mining, 
and for no other purposes except such as are incidental to gold 
mining and authorised by the terms of the memorandum, I should 
come to the conclusion, if unfettered by authority, that this 
agreement was within the terms of the memorandum. I say 
nothing about sub-clause 25 — I would rather not, because that 
contains very wide words which it is unnecessary to rely upon for 
the purposes of this case, and as to the effect of which I think it is 
not wise to express any opinion unless one is obliged to. I there- 
fore put sub-clause 25 out of the question altogether, and say 
nothing about it. 

But now am I at liberty to act on the view I have stated ? A 
very similar point came before Mr. Justice Swinfbn Eady in the 
case of Stephens v. Mysore Reefs (Kangundy) Mining Co., Limited (1). 
The memorandum was to all intents and purposes the same as the 
present. The proposal which he held to be ultra vires was, as I 
shall show directly, not the same, but I think very different ; and 
one must regard the view which the learned Judge expressed of the 
memorandum as being to some extent based upon and influenced by 
the nature of the question which he had to decide. It was not neces- 
sary for him to decide whether the primary object of that company 
was gold mining or mining in a particular mine, because whether 
the construction was that its object was gold mining generally or 
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mining in a particular mine, I think the agreement in that case 
did not come within the objects. Now, looked at in that light, I 
think I am able to distinguish that case. Of course, in a question 
of construction, in my view, no Judge is bound by the decision of 
another Judge. He is obliged to express his view of the meaning 
of the document which he has to construe, and in expressing that 
view, in my opinion, he is not bound by the view of somebody 
else. I remember hearing Sir Gborgb Jessel say that he should 
not regard himself as bound by the decision of a previous Judge 
on the construction of the identical document and the identical 
passage of the document which he had to construe. Now, what 
Mr. Justice Swinfen Eaby said in that case was this : ''In my 
opinion the right way to construe the memorandum of association 
is to take the first paragraph of clause 8, as stating the principal 
or primary object for which the company is formed, i.e., * to acquire 
and take over as a going concern the undertaking of the Mysore 
Beefs (Eangundy), Limited.' Then the remaining paragraphs of 
clause 8 must be read as conferring on the company full and ample 
powers for carrying out that main object. It is right to give a 
liberal construction to these subsidiary paragraphs to enable the 
main object of the company to be carried out. But it is not right 
to accept a construction which would virtually enable the company 
to carry on any business or undertaking of any kind whatever. I 
think I am precluded from so wide a construction not only by the 
general principles of construction, but by the several authorities 
cited by counsel for the plaintiff, and particularly by Lord 
Justice Lindlby's judgment in the case of In re German Date 
Coffee Co.** (8). Then he cites that passage from Lord Justice 
Lindlby's judgment which I have already read. Then he says : 
" Construing then this memorandum fairly and reasonably as it 
ought to be construed, I am of opinion that the proposed scheme 
is not authorised by the memorandum." Then he proceeds to deal 
with sub-clause 25, with which, as I say, I do not propose to deal. 
In the first place, the learned Judge there does not refer to sub- 
clause 2 of the memorandum, and I think for the reason which 
will be obvious when I come directly to see what it was the com- 
pany were proposing to do. As I have already said, it was not 
necessary for him to say whether that company was for gold 
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mining generally or whether it was for the carrying on of a parti- 
cular mine. What the company there was proposing to do was 
this: The original mine, as in this case, had failed. That mine 
was in Mysore, as indicated by the name of the company. The 
company proposed to obtain an option over a mine in West Africa, 
but not with a view, under any circumstances, of purchasing it 
themselves. They were to obtain the option, and, if they thought 
it worth while, then a subsidiary company would be formed with a 
capital of 75,000Z., the purchase price to be 25,000{., payable entirely 
in shares, leaving a working capital of 50,000J., of which 80,000J. 
would be subscribed by this company, and 20,000Z. in shares would 
be held in reserve. The company therefore were there to embark, 
as was argued by the plaintiffs in putting their case before the 
Court, in a financial speculation pure and simple. They were to 
subscribe to this company, but they were not to acquire the property 
over which they were to have an option; they were merely to 
embark the money of the shareholders in subscribing to another 
company formed for the purpose of acquiring this gold mine. 

Now, again going back to Mr. Justice Swinfbn Eadt's judgment, 
if I may say so, I heartily concur with his statement that it is not 
right to accept a construction which would virtually enable a com- 
pany to carry on any business or undertaking of any kind whatever, 
and I have not said a word, and I do not propose to say a word, 
which could in any way lead to the belief that I depart in the least 
from the principle so laid down ; but where I do venture to differ 
with the greatest respect from one expression in his judgment is 
where he states the effect of the remaining sub-paragraphs of 
clause 8. He says : '' The remaining paragraphs of clause 8 must 
be read as conferring on the company full and ample powers 
for carrying out that main object." Now I venture to think that 
he had, because it was unnecessary to him in that case, passed over 
the effect of sub-clause 2, and had, because it was not necessary 
for him to go further, expressed a view that the main object of 
the company — in fact really the only object of the company — was 
to acquire the particular mines. Now it seems to me that in the 
present case, where I have to consider what is the real object of 
the company, I am bound to see whether I am obliged to confine 
it to that which is expressed in the first sub-clause or whether I 
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can go farther ; and for that reason I think I am justified, without 
relying upon the principle which I have already mentioned that no 
Judge is bound in the matter of construction by the decision of 
a previous Judge, in saying that even, if that were not the true 
principle upon which I must go, I am justified in saying that I 
am not bound by the decision of Mr. Justice Swikfen Eady on his 
expression of opinion on the construction of the memorandum 
contained in his judgment. With the decision in that case I have 
nothing to do, and I do not say a word, as it would not be respectful 
for me to do so, except that if this case came within it I should 
follow it ; but I think that, so far as the construction of this 
memorandum is concerned, I am able to distinguish the judgment 
of Mr. Justice Swinfbn Eady in Stephens v. Mysore Reefs (Kangundy) 
Mining Co., Limited (1). I think here the real object of the com- 
pany was gold mining ; the agreement which they entered into is 
as to gold mining ; the rest of the agreement is incidental to that, 
and falls within the incidental clauses of the memorandum. On 
these grounds I think the plaintiff's case fails. 

Solicitors : Fetch dt Co. 

Francis d Johnson. 
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I. BANKRUPTCY AND BILLS OF SALE CASES. 

BANBHUPTCY. 

PAGK 

ACT OF BANKRUPTCY— ^Mi^fnmen* to Creditor of Cho^e in Actum in 
Good Faith without Notice — Protected Transadion — Bankruptcy Act, 
1883, 8. 49. 

On 1 Deoember, 1904, a bankraptcy petition was presented against 
the debtors, and on 5 December they assigned by deed to a creditor 
as security for the debt a sum of money due to them. The assign- 
ment was made in good .faith and the creditor had no notice of the 
petition. On 10 December the receiving order was made against the 
debtors: 

Held, that the assignment was a protected transaction within 
section 49 of the Bankruptcy Act, 1883, and was good as against the 
trustee in bankruptcy. 

In re Badham, Ex parte Palmer, distinguished. In re DunJdey and 
Son, Exparte Waller 384 

Notice of Suspension of Payment — Bankruptcy Act, 1883, a. 4, 

suh-s, 1 (h). 

A statement by a debtor at a meeting of his principal creditors 
that he could not meet his engagements, Md (Lord Maonaghtbn 
dissenting) not to be a notice within the meaning of section 4, sub- 
section 1 (h) of the Bankruptcy Act, 1883, that the debtor had 
suspended or was about to suspend pa3nnent of his debts. 

Decision of the Court of Appeal {In re Reis, Ex parte Clough) 
affirmed. Clough v. Samuel 347 

ANNULMENT OF AD JUDICATION— DcJ<« Paid in Ftdl— Releases hy 
Creditors — Bankruptcy Act, 1883, a. 35, sub-s. 1. 

Under sub-section 1 of section 35 of the Bankruptcy Act, 1883, one 
of the grounds on which an adjudication in bankruptcy may be 
annulled is where it is proved to the satisfaction of the Court that 
the debts of the bankrupt are paid in full. This means that all the 
debts which have been rightly proved have been discharged by pay- 
ment in fuU in money. Debts which have been merely released by 
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the creditors voluntarily, or in consideration of a small money pay- 
ment, are not paid in fnll within the meaning of the section. 

Per Stirlino, L.J. : The discretionary power of the Court to make 
an order for annulment under section 35 ought not, in the absence 
of special circumstances, to be made in a case in which, if the bank- 
rupt were applying for an order of discharge, the order would not 
be granted. In re Keet, Ex parte Official Receiver .... 
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BANKEUPTCY ACT, 1883 (46 Jk 47 Vid. c. 52)— 
t, 4, 9uh'9. 1 {g) 

— «k6-«. 1 {h) 
a. 6, tu^-a. 2 
a. 7, au6-a. 3 
«. 9 . 

«. 21, <u6-aa. 1, 6 
«. 30 . 

a. 35, iu}H9, 1 
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a. 43 . 
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a. 49 . 

a. 54, 9uh'$. 1 
a. 55, 9ub'8. 1 

— at^-a. 2 

— 9uh'9, 6 

a. 103, 9ub'9, 5 

a. 168. 

Sched, IL, r. 2 
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— r. 13 

— r. 14 
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BANKRUPTCY ACT, 1890 (53 dk 54 Vict. c. 71)— 

a. 3, att5-a. 9 1 

a. 13 358 

DEBTOES ACT, 1869 (32 & 33 Vict. c. 62)— 

a. 5 17 



CONTRACT FOE SEWAGE WOEKS— Payment upon Certificate of 
Engineer — Power to Engineer to Direct Payment to FirrM Supplying 
Machinery upon Contractor* 9 ** unduly delaying payment^* for the 9ame 
— Bankruptcy of Contractor— Trustee^Bankruptcy Act, 1883, a. 168. 

Under a contract for sewage works made by a contractor with an 
urban district council it was provided that the requisite machinery 
was to be supplied to the contractor by certain named firms, and also 
(by clause 54) that if the engineer should have *' reasonable cause to 
believe that the contractor is unduly delaying proper payment" to 
the firms supplying the machinery he should have power, if he 
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thought fit, to direct payment to them, and deduct it from the next 
certificate. 

The contractor was subsequently adjudicated bankrupt upon his 
own petition, and at the date of his bankruptcy a sum of 836/. 8«. 9d, 
was due to the various machinery firms. 

The engineer haying made orders directing payment of this sum 
direct to these firms pursuant to clause 54 : 

Held, that the power given by the clause in question to the engineer 
was not annulled by the bankruptcy of the contractor, and was 
properly exercised, as the contractor, by presenting his own petition, 
was '* unduly delaying proper payment " to the firms supplying the 
machinery within the meaning of the clause. In re WiUeinsoUt Ex 
parte Fowler 377 

DEED OF AERANGEMENT— -4»«5Pn7i«?n^ /or Benefit of Creditore—- 
Power to Pay Non-asaenting Creditors — Bankruptcy Petition — Refusal 
to make Receiving Order — Undue Preference — Inference of Fact — 
''Sufficient Cauee"*— Bankruptcy Act, 1883, «. 7, auh-s, 3. 

A debtor having executed a deed of assignment to a trustee for the 
benefit of his creditors, a creditor wrote to the trustee's solicitor and 
the debtor, that he would not entertain any proposal except pa3nnent 
in full of a part of his debt, as to which he had special ground for 
complaint, but for the rest he would be prepared to consider any 
plan in the interest of the debtor which should be acceptable to the 
other creditors. Pressure on behalf of the debtor was brought to bear 
on the creditor to induce him to assent to the deed, but he per- 
sistently declined except on the terms he had mentioned, and, his 
terms being refused, he presented a bankruptcy petition against the 
debtor. There was no evidence of any attempt on his part to obtain 
a preference over the creditors by any improper means, or of any 
intention that the terms he insisted on should not be disclosed to 
them. The deed contained a clause empoweriag the trustee by 
direction of a committee of inspection to pay in full non-assenting 
creditors : 

Held, that the petitioning creditor had done nothing to disentitle 
him to a receiving order. 

In re Shaw, Ex parte Gill, and In re Debtor, Ex parte Debtor, dis- 
ting^hed. In re Brindlry, Ex parte Taylor & Co 387 

DEED OF ASSIGNMENT— Poywe7i« of Debt to Trustee under Deed 
— Notice of Act of Bankruptcy — Receiving Order within Three 
Months of Execution of Deed — Relation Back of Title of Trtistee in 
Bankruptcy — Bankruptci/ Act, 1883, ss, 43 and 49. 

A deed of assignment for the benefit of creditors is void as from 
the date of its execution where within three months thereafter a 
receiving order is made against the grantor. Therefore a payment 
to the trustee under the deed is not in these circumstances a protected 
transaction where the person making the payment has done so with 
full knowledge. Davis v, Petri e 244 
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JUDGMENT DEBT— Bankruptcy Notice— Validity— Notice Requiring 
Payment of Judgment Debt xuvthout Costs — '* In accoi'dajice with terms 
of the judgment" — Bankruptcy Act, 1883, s. 4, «u6-«. 1 {g) — Rules of 
the Supreme Court, Ord, 42, r. 18. 

Where a creditor has obtained final judgment for a certain sum 
and costs to be taxed, a bankruptcy notice served on the debtor is 
not invalid because it is issued in respect of the sum for which judg- 
ment was obtained without mentioning the costs, inasmuch as a 
separate writ of execution can, under Ord. 42, r. 18, be issued for the 
recovery of the sum apart from the costs. The bankruptcy notice 
is therefore "in accordance with the terms of the judgment," as 
required by section 4, sub-section 1 (g) of the Bankruptcy Act, 
1883. 

In re H. B, distinguished. In re O, J, 354 

LEASEHOLDS — Mortgage by Sub-demise — Disclaimer — Vesting Order — 
Bankruptcy Act, 1883, s. 65, suh-ss. 1, 2, attd 6 — Bankruptcy Act, 
1890, «. 13. 

On 1 March, 1904, the Coopers' Co. granted to Carter and EIUb 
seven leases of seven houses for, in each case, ninety-nine years 
from 29 September, 1903, at a low ground-rent Any assignment of 
a lease was to be registered with the clerk of the lessor company, 
but, apart from that, there was no restriction on the right of the 
lessees to assign. On 1 March, 1904, the lessees mortgaged the 
property comprised in the several leases to Savill Brothers, by way of 
sub-demise, to secure 1,864Z. 11«. \d, and interest. On 24 March, 
1904, a petition in bankruptcy against Carter and Ellis was filed, 
and on 19 April they were adjudicated bankrupts. The trustee in 
the bankruptcy disclaimed all interests in the leases. The mort- 
gagees declined to cux^ept an order vesting the property in them^ and 
making them subject to the same liabilities as the bankrupts were 
subject to under the leases at the time of the filing of the petition. 

The houses were new houses, and the rents had been paid, and the 
covenants of the leases duly performed : 

Held, that this was a case in which the discretionary power given 
to the Court by section 13 of the Bankruptcy Act, 1890, ought to be 
exercised, and an order made vesting the property in the mortgagees, 
and making them subject only to the same liabilities and obligations 
afi if the lease had been assigned to them at the date when the 
bankruptcy petition was filed. In re Carter and Elite, . . 118 

ONEEOUS PROPERTY— D»«cZaimer— rime— ** First appointment of a 
trustee " — Bankruptcy Act, 1883, s, 21, suh-ss. 1 and 6 ; s. 54, suh-s. 1 ; 
and s, 55, sub-s, 1 — Bankruptcy Act, 1890, «. 13. 

Under sub-section 1 of section 55 of the Bankruptcy Act, 1883, as 
amended by section 13 of the Bankruptcy Act, 1890, the trustee of 
the bankrupt's estate may diflolaim onerous property within twelve 
months *' after the first appointment of a trustee." This refers to an 
appointment of a trustee under section 21 of the Act of 1883, either 
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by tlie creditors under sub-section 1 or by the Board of Ti*ade under 
sub-section 6, and does not refer to the Official Beceiver becoming 
trustee under sub-section 1 of section 64, on the debtor being 
adjudged bankrupt, until a trustee is appointed. The period of 
twelve months therefore runs from the date of the certificate of the 
first appointment of a trustee, and not from the date of the order of 
adjudication. 

The Official Receiver, whilst acting as trustee under section 64, 
may exercise the power of disclaimer without being subject to the 
limitation of time provided in the case of a trustee ; but he may be 
called upon under sub-section 4 of section 55, by a person interested 
in the property in question, to decide whether he will disclaim or 
not. In re A, Cohen ^ Ex parte Trustee 358 

POWER OF APPOINTMENT— ^p/^o/w^Tnen^ hj Banh-tipfs Will— Belts 
Incurred suhsequently to Receiving Order — Bankrupfs Property — 
Bankruptcy Act^ 1883, sb, 9 mid 44. 

Under a settlement the testator had a general power of appoint- 
ment by will. In 1892 he made his will, whereby he appointed the 
fund to the plaintiff and appointed him executor. In 1900 a receiv- 
ing order was made against the testator, and on 1 October, 1900, he 
was adjudicated bankrupt. In 1904 he died without having obtained 
his discharge, and also indebted to various persons for debts incurred 
since the date of the receiving order : 

Held, that the appointed fund was not part of the bankrupt's 
property divisible amongst the creditors in bankruptcy ; that the 
trustee in bankruptcy was not entitled to receive the fund ; and that 
the fund should be paid to the plaintiff as executor for the benefit of 
the subsequent creditors. In re Haim Ouedalla, Let v. Onedalla^s 
Trustee 392 

PROOF — Surety— Covenant by Surety to Pay Interest ** so long as any 
principal money remains due " — Covenant to Pay Premiums on Policy 
of Insurance on PrincipaVs Life — Bankruptcy of Principal — Valua- 
tion of Security — Bankruptcy Act, 1883, ss, 30, 37, and Sched. II. 
r. 12. 

H. covenanted jointly and severally with a debtor, M., to whom 
he had himself made advances, to pay the interest on a loan made to 
M. by C, "so long as any principal money should remain due," 
and he also covenanted to pay the premiums on a policy of insurance 
on M.'s life. On M.'s bankruptcy H. tendered a proof in respect of his 
liability to continue the payment of both interest and premiums not- 
withstanding the bankruptcy. C. also proved in respect of the 
amount due to him, and valued the policy at a certain sum : 

Held, that on the debtor's bankruptcy the principal sum was no 
longer due within the meaning of the covenant, and that, the policy 
having been valued, the liability to pay the premiums ceased, and 
H.*8 proof had therefore been rightly rejected. In re Moss, Ex parte 
Hallett 227 
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PBOOF — Surety — Guarantee of Interest cm Debenture — Company — DUsolu- 
turn — Operation of Law — Liahility of Guarantor — Proof for Future 
Interest 

A guarantor, who has agreed to guarantee to the holder of a 
dehentnre in a company the regular payment of the interest thereon 
until the whole simi secured by the debenture has been repaid, is 
not released from his obligation by the fact that the principal debt 
has come to an end by operation of law ; and the debenture-holder 
will be entitled to prove in the bankruptcy of the guarantor for 
the estimated value of the amount guaranteed. In re Fitzgeorge, 
Ex parte Hobson 14 

EECEIVING OBJyERr-Committal Order— Bankruptcy Act, 1883, «. 103, 
suh-e, 5— Debtors Act, 1869, «. 6. 

The Ck)urt has no jurisdiction to make a receiving order in bank- 
ruptcy under section 103, sub-section 5 of the Bankruptcy Act, 1883, 
unless it has before it evidence as to means on which it might 
exercise its jurisdiction under section 5 of the Debtors Act, 1869. 

Beg. V. Sussex County Court Judge, distinguished. In re A Debtor, 
Ex parte The Debtor 17 

RULES OF SUPREME COURT, Ord. 42, r. 18 354 

SALE OF GOODS ON CBJSDTT— Fraudulent Intention of Debtor— 
Vendor's Bight to Disaffirm Contract — Be-taJeing Possession of Goods 
after Notice of Act of Bankruptcy — Title of Trustees, 

When goods have been purchased on credit by a debtor with the 
fraudulent intention of not paying for them, the vendor, on dis- 
covering this fact, is entitled to disaflSrm the sale within a reason- 
able time and re-take possession of the goods, although he has 
knowledge of an act of bankruptcy having been committed by the 
debtor. 

The title of the trustee in bankruptcy to the goods which he finds 
in the bankrupt's possession is subject to the rights of third parties, 
including that of the vendors of the goods to disafUrm the contract. 
In re Eastgate, Ex parte Ward 11 

SCHEME OF ARRANGEMENT— iieiwonaWe Security for Payment of 
not Less than 7«. 6d. in the Pound — Approved by Court — Bankruptcy 
Act, 1890, <. 3, sub'S. 9. 

The Court is bound to refuse its sanction to a scheme of arrange- 
ment in a case within section 3, sub-section 9 of the Bankruptcy Act, 
1890, imless the scheme provides reasonable security for pa3nnent of 
not less than 7«. 6d. in the pound on all the unsecured debts prov- 
able against the debtor's estate, and will not consider a scheme under 
which the debtors, through their trustee, propose to carry on build- 
ing speculations similar to those which led to their bankruptcy as 
providing such security, even though all the tmsecured creditors are 
in favour of the scheme. 

Where the Court refuses to approve a scheme, an immediate 
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adjudication of bankruptcy will only be made against the debtor 
under very exceptional circumstances. In re Flew, Ex parte 
FUw • 1 

8BCXJEED (SEEDT^OBr-'EBiimate of Security in Petition— How far 
Creditor Bound by Estimate — Duty of Court tw to Inquiring into Correct- 
nesB of Eatimate— 'Bankruptcy Act, 1883, m. 6 {suh-s, 2), 7 (<iii-«. 3) 
and Sched. IL, rr. 11 and 12. 

Under sub-section 2 of section 6 of the Bankruptcy Act, 1883, 
where a petitioning creditor is a secured creditor, and he does not 
give up his security for the benefit of the creditors, it is his duty to 
give an estimate of the value of his security. He makes the estimate 
at his own risk, and if it is a real estimate and not a mere sham the 
Court 18 under no obligation to go into the question of the real value 
of his security. 

The petitioning creditor is bound by the estimate which he gives 
of his security in his petition in the sense that, if he comes in to 
prove, he cannot take any benefit in the administration in bank- 
ruptcy except on the basis of the estimate which he has made, 
although he may not be bound in the sense that the trustee is 
entitled to redeem the security at that value in the event of the 
creditor, after obtaining an adjudication, taking no further step in 
the bankruptcy and holding his security. 

In re Lacey, Ex parte Taylor, and In re Vautin, Ex parte Saffery, 
discussed. In re Button, Ex parte Vom Ill 

Valuaium of Security — Proof for Balance of Debt ■— Increase in 

Value of Security — Amendment of Valuation — Bankruptcy Act, 1883, 
Sched. II., rr. 13 and 14. 

A debtor against whom a receiving order had been made sub- 
mitted a scheme for payment to his unsecured creditors of 10«. in 
the pound. The scheme was accepted. Subsequently a secured 
creditor valued his security at half his debt and filed his proof for 
the other half. The unsecured liability of the debtor was thus so 
much increased that the scheme had to be abandoned, the debtor was 
made bankrupt, and a dividend of only Is. in the pound was ever paid. 
The security having afterwards increased in value, the secured creditor 
applied under Bule 13 in Schedule n. of the Bankruptcy Act, 1883, 
to amend his proof and re-value his security at the full amount : 

Held, that he was entitled to do so. 

Dictum of Vaughan Welliamb, J., in In re Newton, Ex parte 
National Provincial Bank of England, considered. In re Fanshawe, 
Ex parte Le Marchant 7 

BILLS OF SALE. 

BILLS OF SALE ACT, 1878(41ife42 Fic<. r.31) .... 107 
«. 4 131, 366 

BILLS OF SALE ACT, 1882 (44 <fc 46 Vict. c. 43) . 170 

BILLS OF SALE ACT, 1890 (63 <fc 64 Vict, c. 63) 366 
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BILLS OP SALE ACT, 1891 (54 <k 55 Vid. c. 35) 365 

HIEE-AND-PURCHASE AGREEMENT — Co^ouraWc Transaction — 
Inference of Fact— Registration— BiUs of Sale Acts, 1878 and 1882. 

The appellant advanced money to an hotel keeper, who subse- 
quently became bankrupt, on a hire-and-purchase agreement of the 
furniture, under which the purchase -money was to be paid by instal- 
ments. The agreement was not registered as a bill of sale : 

Held, on the evidence, that the transaction was not a real sale, 
but a loan on security, and that the agreement was, for want of 
registration as a bill of sale, void against the trustee in bankruptcy. 

Decision of the Court of Appeal (sub nam. Mellor^s Trustee v. Maas db 
Co.) affirmed. Maas v. Pepiter 107 

LETTERS OF LIEN— SecMred Creditor— Order and Disposition— Bills 
of Sale Act, 1878, «. 4— Bankruptcy Act, 1883, s. 44— Bills of Sale Act, 
1890— Bills of Sale Act, 1891. 

The debtors purchased goods in England for shipment to Lidia 
upon the orders of a firm there. The goods had to be sent to 
bleachers to be pi-epared, and for the purpose of paying for the goods 
the debtors obtained advances from a bank, to whom they gave letters 
of lien stating that the advances were loans on the security of goods 
in preparation for shipment to the East, and that as security for the 
advance the debtors held the goods then in the hands of the bleachers 
on the bank's account and under lien to them. The bleachers' 
receipts for the goods were inclosed with the letters of lien. The 
debtors were adjudged bankrupt while some of the goods were in 
the hands of the bleachers and other goods were in the debtors* 
warehouse, having been sent there from the bleachers, in respect 
of which letters of lien had been giyen to the bank. The trustee 
in bankruptcy claimed the goods upon the groimd that the letters of 
lien were bills of sale, and therefore void as not being in the required 
form and not having been registered : 

Held (Stirling, L.J., dubitante), that the letters of lien came 
within tlie exceptions mentioned in section 4 of the Bills of Sale Act, 
1878, as being documents *' used in the ordinary course of business 
as proof of the possession or control of goods," and therefore were 
not bills of sale. In re Hamilton, Young <fe Co,, Ex parte Carter 131, 365 



II. COMPANY CASES. 

COMPANY. 

*« AMALGAMATION "—Prewitm Payable on '* Winding-up for Pur- 
pose of Reconstruction or Amalgamation" 76 

ARTICLES OF ASSOCIATION— Pow;er to ''Lend Money''— Loan to 

Servant of Company 278 

Voting — Qualification of Proxy 169 
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CIVIL PROCEDURE ACT, 1833 (3 <fc 4 Will. 4, c. 42)— 

«. 3 . 98 

8.2% 28 

COMPANIES ACT, 1862 (25 & 26 Vict. c. 89)— 

«.23 162 

». 30 162 

«. 38 162 

— mh-8. 4 93 

«. 89 27 

s. 79, 8uh-88. 4, 5 342 

8.115 335 

«. 131 20 

8. 133, sulhd. 1 414 

«. 138 27 

«. 142 27 

«. 143 27 

COMPANIES ACT, 1867 (30 <fc 31 Vict. c. 131>— 

«. 38 260 

COMPANIES ACT, 1900 (63 <fc 64 Vict. c. 48)— 

a. 4, sub-B. 1 295 

«. o, „ 1 295 

«. 14, „ 1 (d) 141 

CONVEYANCmG AND LAW OE PROPERTY ACT, 1881 (44 & 45 
Vict. c. 41)— 

a. 24, auh-a. 8 314 



DEBENTURES— /^'/oa^tw^ Charge— Jeopardy— Receiuer-^EquitahJe Mort- 
gagee — Judgment Creditor. 

Where a company has issued debentures giving a floating charge 
on its present and future property, the debenture-holders are entitled 
to the appointment of a receiver on the sole ground of jeopardy to 
the security, even although nothing may be due and presently pay- 
able, to the debenture-holders. The fact that a creditor has issued a 
writ and signed judgment, and is in a position to issue execution, 
may constitute jeopardy. Persons supplying such a company with 
goods have an expectation of being paid only when such payment 
would be in the ordinary course of business. This expectation is 
intercepted when a receiver is appointed, but even before the 
appointment those creditors, as between themselves and the 
debenture-holders, have na right to enforce payment of their debts 
in priority to the latter. 

An execution creditor takes subject to all equities of the debenture- 
holders. In re Standard Manufacturing Co. followed. In re London 
Pressed Hinge Co., Campbell v. Company 219 

M. — VOL. XII. 30 
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DEEESTTJBB— Garnishee Order^Priority — Interpleader, 

A garnishee order creates no charge on the property or assets of the 
garnishee ; therefore, where a company, after service upon them of 
a garnishee order absolute, issued for good consideration to a person 
having notice of the garnishee order a debenture which, on process 
being issued against them, became a charge on the whole of their 
assets: 

Held, by Lord Alvekstone, C.J., and Jelf, J. (Kennedy, J., 
dubitante)y the debenture-holder in respect of goods of the company 
was entitled to priority over the garnishor issuing execution under 
his garnishee order. Oeisse y. Taylor {Weston, Claimant). . . 400 

•^— Incfyme Tax — Realimiion of Security — Payment on Account Generally 
— Trust Deed — Construction of Orders — PrincijpaJ and Interest. 

A company's debenture trust deed provided that money arising 
from realisation of securities should be applied in payment first of 
arrears of interest on debentures, and secondly of principal. By 
judgment in a debenture-holders' action it was declared that the 
trusts of the deed ought to be carried into effect, and usual accounts 
and inquiries were directed. The order on further consideration was 
made on the footing of the assets being insufficient, and ceased to 
continue an account distinguishing between capital and income. By 
a subsequent order of 16 June, 18%, the trustees were authorised 
to pay the balance of interest to a date found by the chief clerk's 
certificate (on which income tax was duly paid), and out of any 
surplus to pay a dividend of 1 per cent, on account of what was due 
on the debentures, and by an order of 21 July, 1897, and by sub- 
sequent similar orders, the tnistees were authorised to pay further 
dividends on account generally of what was due on the debentures 
for principal and interest. Realisation was almost completed, and 
the past payments made under the above orders, together with any 
further sum which might be available if applied solely in discharge 
of principal, would not be sufficient to pay the principal in full. 
The Grown claimed income tax on the dividend of 1 per cent, under 
the order of 15 June, 1896, and on all subsequent dividends paid on 
account generally : 

Held, that, according to the true meaning of the orders, and 
having regard to the insufficiency of assets, these payments ought 
not to be governed by the order of payment prescribed by the trust 
deed, but ought now to be attributed to principal, and that income 
tax was not therefore payable in respect of any part of such 
payments. 

Decision of Bybne, J., affirmed with a slight variation. Smith v. 
Law Guarantee and Trust Society 66 

-^— Omission to Register within Prescribed Time — CancellcUion and Issue of 
Fresh Debentures in Substitution — Companies Act, 1900, s. 14. 

Where a company has issued a series of debentures, but has 
omitted to register them within the twenty-one dajs limited by 
section 14 of the Companies Act, 1900, it is competent to the 
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company to cancel the issue, and to issue and register a fresh series 
of debentures bearing a later date in substitution for them, and such 
issue and registration will be valid under sections 14 to 16 of the Act. 
In re N, De/ries & Co., Limited^ Bowen v. N, Defriea <fc Co., Limited, 61 

DEBENTURE — Receiver ft/r Debenture-holders — Powers — Charge on Assets 
in Priority to Debentures — Pledging Credit of Debenture- holders — Con^ 
veyancing and Law of Property Act, 1881, s, 24, sub-s, 8. 

A receiver was appointed by debenture-holders under a power con- 
ferred by the debentures. The receiver was authorised by the terms 
of the debentures (inter alia) to take possession of the property charged 
by the debentures ; to carry on or concur in carrying on the business 
of the company; and to make any arrangement or compromise 
which he should think expedient in the interests of the debenture- 
holders : 

Held, that, for the purpose of carrying on the business of the 
company, the receiver might, first, create a valid charge on property 
comprised in the debentures to have priority over the charge of the 
debenture-holders ; and secondly, pledge the personal credit of the 
debenture-holders. Robinson Printing Co, y. ** Chic" Limited. . 314 

•"^ Security for Loan — Return to Company ^jon Repayment of Loan — 

Transfer to Fresh Holder — Rights of Holder against other Debenture- 
holders. 

A company issued a series of debentures to rank pari passu as a 
first charge, the company not to be at liberty to create any mortgage 
or charge on the security in priority to or pari passu with those 
debentures. Certain of the debentures having been issued as 
security for loans were, on repayment of the loans, returned to the 
company with blank transfers. These debentures were subsequently 
assigned to fresh holders for value by completing the transfers : 

Heldy that on payment off of the loans for which they were issued 
as security the debentures were paid off, and that the holders of these 
debentures could not rank pari passu with the other debenture- 
helders. In re W. Tasker aiid Sons, Limited, Hoare v. W. Tasker and 
Sons, Limited 302 

DIREOTOE— i?t>A« to Payment of Travelling Expenses. 

A director of a joint-stock company who is paid for his services 
has no right, in the absence of special circumstances, to be paid his 
expenses of travelling to and from board meetings out of the com- 
pany's funds, unless such payment is authorised by the instrument 
which regulates the company or by the shareholders at a properly 
convened meeting, and, in the absence of such authority or special 
circumstances, a resolution of the directors giving their travelling 
expenses to all the directors is bad. Young v. Naval, Military, and 
Civil Service Co-operative Society of South Africa . . . .212 

GAMING ACT, 1846 (8 <fe 9 Vict. c. 109)— 

«. 18 . . 38 

30 2 
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INSUBANCE (LIFE) — Other Business besides Life Assurance— Insuffi- 
dency of Insurance Fund— Winding-up Petition— Scheme of Future 
Working — Life Assurance Companies Act, 1870, «. 4. 

A company which carried on the bosinesB of selling tea combined 
with that of life assurance was ordered to be wound up by Buckley, 
J. On appeal, a scheme having been prepared and approved by all 
parties enabling the company to carry on its businesses separately so 
as to comply with section 4 of the Life Assurance Oompanies Act, 
1870, and affording reasonable security to the assured, the Court 
sanctioned the scheme and discharged the order of Buckley, J., the 
comi>any undertaking to carry on its business in accordance with the 
scheme. 
Form of scheme. In re British Widows' Assurance Co. , . . 407 

LIFE ASSURANCE COMPANIES ACT, 1870 (33 <fc 34 Vict, c. 61)— 

a. 4 64, 407 

«. 22 64 

MEETINGS OF SBABEUOLDHSiS— Voting— Qualification of Proxy- 
Articles of Association. 

Although by one of the articles of association of a company no 
person is to be allowed to vote as a proxy unless the instrument 
appointing him is deposited as therein prescribed before *' the meet- 
ing at which the person named in such instrument proposes to vote," 
it is not necessary that the proposed proxy should actually be 
** named" if he is sufficiently described for all business purposes. 
An article requiring that no person shall be appointed as proxy 
*^ who is not a shareholder in the company " is sufficiently complied 
with if he is a shareholder at the time when he is called upon to 
act as a proxy, though he was not a shareholder at the date of the 
appointment. Bombay-Burmah Trading Corporation v. Shroff . . 169 

MEMOEANDUM OF ASSOCIATION— Primary Object^Wide General 
Pouters — Cofistruction — Ultra Vires. 

A company was formed, first, to acquire and take over as a going 
concern the undertaking of another gold-mining company, and, 
secondly, to acquire gold mines, mining and other rights, and land, 
auriferous, metalliferous, or otherwise, or any interests in the same, 
in Mysore and elsewhere, and to work, exercise, develop, and turn 
to account the said mines, &c. The memorandum of association also 
gave the company wide general powers. The property acquired under 
the first object was not workable at a profit, and the directors now 
sought to purchase other mining properties in Bombay. A general 
meeting of the company was called, and a resolution was passed 
approving of the draft agreement, and authorising the directors to 
enter into it and carry it into effect. On a motion by a shareholder 
for an injunction to restrain the company from entering into the 
agreement on the ground that it was ultra vires : 

Held, that the main object of the company was gold mining in 
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** Mysore and elsewhere/* and that the proposed agreement to pur- 
chase other mining propertiea was within the objects stated in the 
memorandum of association, and injunction refused. 

Stephens y. Mysore Beefs {Kangundy) Mining Co, discussed and 
distinguished. Pedlar v. Rood Block Odd Mines of India, Limited, . 422 

MORTGAGE OF BOOK DBBTIQ—'* Floating Charge*'— Begistration 
— Companies Act, 1900, «. 14, sub-s. 1 {d), 

A mortgage of the book debts, present and future, of a com- 
pany (but not including uncalled capital), by which the mortgagees 
were empowered, but were under no obligation, to give notice to 
the debtors, and no such notice to receive the debts or appoint a 
receiver thereof, and on default of the mortgagors to exercise their 
power of sale : 

Heldy to be a '* floating charge" within the meaning of the Com- 
panies Act, 1900, s. 14, sub-s. 1 (d). 

Decision of the Court of Appeal sub nom, Hoiddsworth v. Yorkshire 
Woolcombers* Association affirmed. Illingworth v. ffouldsworth and 
Another 141 

PE08PECTUS— 3/a<cnai Contract— Omission to Disclose— Inducement to 
Take Shares — Oiius of Proof— Liability of Directors — Companies Act, 
1867, s, 38. 

In an action against directors of a company for breach of the 
statutory obligations imposed by section 38 of the Companies Act, 
1867, to disclose in the prospectus particulars of contracts, the 
plaintiff must satisfy the Court that he has been damaged by the 
omission to disclose. The mere fact that a material contract has not 
been disclosed raises no presumption of law that the plaintiff was 
induced to take his shares by the omission, or would not have taken 
them if the contract had been disclosed. In order that the plaintiff 
may succeed the Court must be satisfied that if the omitted 
contract had been disclosed the plaintiff would not have applied for 
the shares. 

Per EoMEB, L.J. — The plaintiff in such a case must show that if 
the contract had been disclosed he might not have applied for the 
shares. It is not necessary for him to prove that he certainly would 
not have applied. 

Judgment of Collins, M.B., in Broome v. SpeaJc considered. Nash 
V. Calthorpe 260 

"RECONSTETJCTION"— Premium Payable an ** Winding-up for the 
Purpose of Beconstruction or Amalgamation*^ — ** Amalgamation " 

**Beconstruction" is a commercial, not a legal term. It means 
carrying on the same business by substantially the same persons, 
but in an altered form. A mere sale is not a reconstruction. 

'^Amalgamation'' means a blending of two undertakings — for 
instance, by a transference of the undertakings of two companies 
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to a third oompany, or by one company admitting as shareholders the 
shareholders of another company. 

The preference shareholders and debenture-stockholders of the 
A company were to be respectively entitled under the company's 
articles and a debenture deed to a premium in the event of the 
company being voluntarily wound up * * for the purpose of reconstruc- 
tion or amalgamation." The preference shareholders and debenture- 
stockholders of the B company were similarly entitled. The A 
and B companies were voluntarily woimd up after a series of com- 
plicated transactions had taken place between them and two other 
companies, the C and D companies, which continued their business : 

Held, as a result of these transactions, that the A and B com- 
panies had been wound up "for the purpose of reconstruction or 
amalgamation/' and that the preference shareholders and debenture- 
stockholders of each company were entitled to the premium reserved 
under the articles and trust deeds of the two companies. In re 
SotUh African Supply and Cold Storage Co., Wild v. South African 
Supply and Cold Storage Co 76 

SHARES— -4 //o<m«n* — Minimum Subscription — Cheques for Application 
Moneys — Allotment before Cheques Cleared — Dishonoured Cheques — 
Companies Act, 1900, s, 4, sub-s. 1 ; «. 5, sub-s, 1. 

In response to the issue of a prospectus the company received 
applications for the fuU amount of the Tm'ninniTn subscription named, 
accompanied by cheques for the application money, and it went to 
allotment. At the time of allotment a considerable number of 
the cheques sent for the application money had not been credited to 
the company's banking account, and certain of those cheques were 
after the allotment dishonoured : 

ffeld^ that the sum payable on application for the amount fixed by 
the prospectus as the minimimi subscription had *' not been paid to 
and received by the company " within the meaning of sub-section 1 
of section 4 of the Companies Act, 1900, and the allotment was 
voidable. 

Glasgow Pavilion, Limited v. Motherwell, discussed and distin- 
guished. 

Per Cozens-Habdy, L. J., and Swinfen Eady, J. — ^The intention 
of sub-section 1 of section 4 is that no allotment should be made 
until the company has actually received payment of the application 
money, and if cheques are sent with the applications they ought to 
be cleared before an allotment is made. Mears v. Western Canada 
Pulp and Paper Co 295 

Certijicate — Transfer — Note on Certificate as to Production before 

Regiitraiion of Transfer — IhUy of Company as regards Transfer — 
False Statement by Shareholder — Notice of Prior Charge through 
Officers of Company — Power to ^^ lend Money ^^ — Loan to Servant of 
Company, 

C, the registered holder of shares in the defendant company, 
in May, 1903, deposited the certificate for the shares with the 
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plamtiff as security for a loan, and executed a transfer to the 
plaintiff with the date left in blank. There was a note at the foot 
of the certificate: *' Without the production of this certificate no 
transfer of the shares mentioned therein can be registered." C, who 
was in the employment of the company, in June, 1903, entered into 
an arrangement with the managing director and two of the officers 
of the company for an advance to be made to him by the company* 
part of the arrangement being that he should sell his shares in 
the company, and that the proceeds of sale should be paid to the 
company in part repayment of the loan. C. sold his shares to Y. 
for 90/., and the money was paid by Y. to the company. C. lodged 
a transfer of the shares to Y. with the company for regiBtration 
without the certificate, but with a declaration that the certificate was 
held by a friend of his, but not "as a charge against any loan or 
other consideration.'' C. was trusted by the directors, and they, 
acting in good faith, accepted his statement, and registered the 
transfer to Y., and issued a new certificate to him : 

Heldy on the facts, that the company had received the 90/. with 
such knowledge, and under such circumstances that they ought to 
be treated as having received it to the use of the plaintiff, and the 
plaintiff was entitled to recover it from the company. 

Decision of Farwell, J., reversed on the facts. 

The articles of the company empowered the directors to lend money 
and generally undertake such other financial operations as might in 
their opinion be incidental or useful to the general business of the 
company : 

Held, that this authorised the making of a loan to a servant 
trusted by the company. Rainford v. James Keith and Blackmail 
Co., Limited 278 

^BASS^—CertificaU—Note that ''without the Production o/this Certificate, 
no Transfer of the Shares mentioned therein can he Registered " — Contract 
—Parties— Companies Act, 1862, ss. 23 and 30. 

A note that *< without the production of this certificate, no transfer 
of the shares mentioned therein can be registered," appended to a 
certificate of shares in a company incorporated imder the Companies 
Act, 1862, issued to a registered holder in respect of his holding, 
is not an invitation to the whole world to deal with the certificate on 
the footing of a contract by the company with the holder for the time 
being thereof not to allow a transfer to* be registered without its 
production. 

The company^ bond fide registering a transfer without production 
of the certificate will not be liable in damages to a person holding 
the certificate by way of mortgage whose rights have been defeated 
by the tiunsfer. Rainford v. James Keith and Blackman Co,, Limited 162 

Fbrfeiture — Sale by Company — Liability of Purchaser — Companies 

Act, 1862, 8. 38, aub'S. 4. 

A limited company, having power to do so, forfeited shares for 
non-payment by the holders of a call for the full amount remaining 
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nnpaid thereon. The company sold the shares to purchasers, the 
contract of sale proyiding that the shares were to be deemed dis- 
charged from all prior calls. Subsequently the forfeiting holders 
paid a portion of the call. The company haring gone into liquidation, 
the liquidator sought to recover from the purchasers the fuU amount 
of the call : 

Held, that the liquidator was not entitled to receive the amount 
of the call twice over, and that the purchasers must be allowed the 
benefit of the payment made by the forfeiting holders in respect of 
the shares. In re Bandt Gold Mining Co 93 

SHARES— Holder of Fully Paid 8har€8'-Limitati<m of Liability^Con^ad 
Subject to Foreign Law — Personal Liability of Shareholders by 
Foreign Law, 

An English limited company was empowered by its memorandum 
and articles of association to transact business abroad. The company 
contracted a debt in a foreign State by the law of which each stock- 
holder in a corporation was individually and personally liable for a 
part of the debts of the corporation proportionate to his share of its 
capital. The company having failed to pay the debt, the creditor 
brought an action in England against a shareholder whose shares were 
fully paid up, claiming to recover from him a part of the debt 
proportionate to his interest in the capital : 

Held, that the claim, being inconsistent with the limitation of a 
shareholder's liability by English law, could not be maintained. 
Bisdon Iron and Locomotive Works v. Fumess 199 

Ordinary Shares — Unclaimed Dividends — Reduction of Capital — 

Betum of Moneys to Shareholders — Sanction of Court — Moneys not 
ClaimedrStattftory Period of Limitation— -Civil Procedure Act, 1833, 
8. 3. 

The statutory period of limitation is twenty years in the case of 
dividends declared on ordinary shares in respect of which certificates 
have been issued under the seal of the company and referring in the 
usual way to the rules and regulations of the company, and also, in 
the case of moneys repayable to the shareholders under an order of 
the Court, sanctioning the reduction of capital by way of such 
repayment. 

Smith V. Cork and Bandon Bailway and In re Drogheda Steam 
Packet Co, followed. In re Artizans* Land and Mortgage Corporation 98 

Power to Sell for — Beconstruction — Sale for Partly Paid Shares — 

Unstamped Document, 

Under a clause in a memorandum of association stating one of the 
objects of the company to be ''to sell the undertaking of the com- 
pany ... for a consideration consisting in whole or in part of . . * 
shares ... of any other company . . ." : 

Held, that the company could sell for partly paid shares. 

In re City and County Investment Co, applied. 

A sale as above was part of a scheme of reconstruction under which 
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it was proposed to distribute the partly paid sliares among the (fnlly 
paid) shareholders of the seUing company. Queerer whether the 
distribution would be ultra vires. 

An agreement in writing for a sale as above was entered into 
between a company and a trustee for a new company, but was not 
stamped. On an application to restrain the agreement being carried 
out, the Court looked at a copy of the document, not as an agree- 
ment, but as a document evidencing the terms upon which the 
company proposed to sell if not restrained from so doing. Mason y. 
Motor Traction Co 31 

SRAIlMS'-Trans/er'-CeHification^Estoppel'- Share Gertificaies---^^ 
to Transferor — Svhsequent Fraudulent Transfer — Liability of Company 
to Subsequent Transferee — Negligence of Company — Proximate Cause 
of Loss* 

On 19 April, 1904, B. became the registered owner of shares in the 
defendant company, and certificates of his ownership were made out, 
but were not sent to him. On the same day a transfer by B. to H. 
and M. of 1,500 shares was presented to the secretary of the com- 
pany, and the secretary indorsed upon it a certification certifying 
that the certificates had been forwarded to the company's office, and 
the transfer so certified was returned to H. and M., and they then 
executed it, and had since become the registered owners of the 
shares. 

On 22 April the secretary, having occasion to send B. certificates 
for other shares in the company, by mistake inclosed the certificates 
for the 1,500 shares which had been transferred to H. and M. 
Subsequently the plaintiffs made advances to B. on a deposit of the 
certificates for the 1,500 shares, with transfers of the shares. The 
loans not being repaid, the plaintiffs sent in the transfers to the 
company for registration. Finding that they were unable to obtain 
registration, they brought the action for registration of the transfers 
and delivery of the certificates, and damages. They based their daim 
on estoppel arising from the negUgence of the secretary in returning 
the certificates to B. after the certification : 

Held, that, admitting that there was negligence for which the 
company might have been liable to those who were entitled to rely 
on the certification, the plaintiffs were not persons who could rely on 
it, and they had failed to show that there was any duty on the part 
of the company to retain the certificates, either to them personally 
or to the public, or to any section of the public, or to persons 
desirous of becoming members of the company ; under section 31 of 
the Companies Act, 1862, a certificate was only^rtm^ /actc evidence 
of title to shares, and the plaintiffs were not entitled to assume as 
against the company, without inquiry, that there had been no 
dealing with the shares since the issue of the certificates to B., from 
the mere fact of finding them in his possession ; further, the negli- 
gence was not the real or proximate cause of the plaintiffs' loss, but 
the improper use of the certificates made by B. after they were 
returned to him ; and mere negligence would not raise estoppeL The 
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dicumstanoes, therefore, were not siiffioient to raise a case of estoppel 
by conduct against the company. 

Statements of the law in Swan y. North British Australasian Co, 
and Bishop y. Balkis Consolidated Co, adopted and applied. 

The secretary of the company, on receipt from the plaintiffs of the 
transfers to them, gaye an acknowledgment of the receipt of them 
for registration in fay our of the ti*ansferees ** subject to the approyal 
of the directors," with a note appended that the receipt must be 
returned to the company's office in exchange for the relatiye share 
certificates, which would be ready on a day named : 

Held, that the receipts were not a recognition on behalf of the 
company of the plaintiffs' title, and did not bind the company to 
issue certificates on the day named. Longman v. Bath Electric Tram- 
ways^ Limited 147 

SHAEES — Transfer—Corporation Stocks-Forged Deed of Transfer-^ 
Innocent Transferee — Registration — Implied Indemnity, 

When a person is requested to discharge a statutory duty by 
and for the benefit of another, a contract is implied on the part 
of the latter to indemnify the former from the consequences of 
his act. 

Thus, where a corporation registers a transfer of its stock, appa- 
rently yalid but in reality forged, and the corporation has been com- 
pelled to make good the loss to the true owner of the stock, it is 
entitled to recoyer the loss sustained from the person at whose request 
the forged transfer was registered. 

Decision of the Court of Appeal reyersed, and that of Lord 
Alverstonb, C.J., restored. 

Decision of Lindley, J., in Anglo-American Telegraph Co, y. 
Spurting f oyerruled. Sheffield Corporation y. Barclay and Others . 24S 

SPECIAL EESOLUTION — Tiuo Meetings convened hy One and the 
Same Notice — Special Regulation of Company — Companies Act, 1862, 
0.51. 

A proyision in the articles of association of a limited company — 
that wheneyer it is intended to pass a special resolution the two 
meetings may be conyened by one and the same notice,' and it shall 
be no objection that the notice only conyenes the second meeting 
contingently on the resolution being passed by the requisite majority 
at the first meeting — is not ultra vires or inconsistent with the lettco: 
or the spirit of section 51 of the Companies Act, 1862 ; and a notice 
giyen in conformity with this proyision would be a yalid notice, 
and the second meeting summoned by it would be duly summoned. 

Alexander y. Simpson distinguished. In re North of England 
Steamship Co 174 

SUPREME COXJET OF JTJDICATTJBE ACT, 1890 (53 & 54 Vict. 
c. 44)— 
«. 5 835 
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WINDING JJV— Bankrupt Shareholder— Proof hy Company for Amount 
Uncalled on Shares — Dividend — Liquidation of Company — Distribution 
of Surplus Assets — Claim hy Trustee to Bank as Fully Paid Shai-e- 
holder — Companies Ady 1862, s, 133, sub-s. 1, 

Where the holder of partly paid shares in a limited company, 
incorporated under the Companies Act, becomes bankrupt, and the 
company proves in the bankruptcy for the amount remaining unpaid 
or uncalled on his shares, and receives a dividend of less than 20a. in 
the pound, the trustee in bankruptcy is not entitled to rank as a 
holder of fully paid shares in the distribution of the surplus assets 
of the company in a subsequent liquidation. Proof does not amount 
to payment for this purpose : 

Semble, that if after proof by the company the trustee in bank- 
ruptcy were to seU the shares to a purchaser, the liability of the 
purchaser would be the amount remaining tmpaid on the shares with 
the benefit of any further dividends under the proof, and the right to 
that benefit would properly be recognised by the company in the 
certificate given to the purchaser. In re West Coast Oold Fields, 
Ex parte Salaman 185,414 

Companies in Liquidation — Mutual Debts — Mode of Dealing with Assets, 

The T. and the F. Companies were both in liquidation. The T. 
Company owed the E. Company 5,000/., and the F. Company owed 
the T. Company 12,000/. In the course of the liquidation the 
E. Company had paid all its creditors in full with the exception of 
the T. Company, and had in its hands undistributed assets amount- 
ing to 7,677/. By an order made in the winding-up of the E. Com- 
pany this sum was ordered to be paid by the E. Company to the 
T. Company without prejudice to the right of the former to prove 
against the latter. Subsequently other creditors came forward and 
established debts against the E. Company for 5,490/. The liquidator 
of the T. Company had assets in his hands subject to liability of 
5,100/. to the E. Company, and 4,685/. to other creditors. 

On an application in the winding-up of the T. Company by the E. 
Company as to how the assets were to be dealt with : 

Held, that the proper course was notionally to treat the E. Com- 
pany as having paid the 4,323/. (balance of its debt of 12,000/.) to the 
T. Company, and to take that sum, together with the assets already 
in hand, and apply it in payment of a dividend upon aU the debts of 
the T. Company — that is, the 5,100/. due to the E. Company and the 
4,685/. due to other creditors. If the dividend found attributable to 
the E. Company exceeded in amount the 4,323/. which it owed it 
would receive tiie difference; if, however, it was less or equal to 
that sum it would receive nothing. In re Leeds and Hanley Theatres 
of Varieties, Ex parte Consolidated Exploration and Finance Co, . 191 

Compulsory Winding-up — Life Assurance — Other Business — Beduction 

of Contracts — Life Assurance Companies Act, 1870, ss, 4 and 22. 

Where a company carries on life insurance business in conjunction 
with other business, and, in consideration of an enhanced price 
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charged for an article it sells, offers its customers contingent insur- 
ance benefits, the requirements of section 4 of the Life Assurance 
Companies Act, 1870, are not capable of being satisfied, for the price 
paid is a contributory sum to secure two benefits, and the proportion 
paid as premium cannot be appropriated in accordance with the section. 

The Court will not sanction a scheme for carrying on such a life 
insurance business so as to avoid a compulsory winding-up on the 
petition of creditors. 

Section 22 of the same Act allows a reduction of the contracts 
between a company and its creditors, but does not authorise a pro- 
vision imder which the latter would get reduced benefits tmder those 
contracts as the result of new contracts entered into with a new 
company. 

What the last-named section allows is a reduction of all contracts 
for the relief of the common debtor, and not one which operates 
unequally as between the common creditors. Absolute arithmetical 
equality is not required, but a scheme which proceeds upon a principle 
of inequality of reduction is not within the Act. In re Nelson <fc Co., 
Limited 54 

WLNDJNG'ITP— Examination under Section 115 of Companies Act, 1862 
— Costs of being Bepresented by Solicitors and Couiisel — ** Proceeding in 
the Supreme Court** — Supreme Court of Judicature Act, 1890, «. 5. 

An examination of witnesses under section 115 of the Companies 
Act, 1862, is a ** proceeding in the Supreme Court" within thd 
meaning of the Judicature Act, 1890, s. 5, and therefore the Court 
has jurisdiction to order the person procuring the examination to pay 
the witnesses examined xmder that section their costs, including the 
costs of being represented by solicitors and counsel, in addition to 
their expenses. In re Appleton, French and Sera/ton, Limited . 335 

— Petition by Judgment Creditors — Debenture-holders* Action — Business 
Carried on by Beceiver on Behalf of Debenture-holders — No Allegation 
of Surplus Assets — ** Just aiid equitable " — Compulsory Order — 
Companits Act, 1862, «. 79, sub-ss, 4 and 5 — Companies (Winding-up) 
Bales, 1903, r. 186. 

On a petition for a compulsory winding-up order by judgment 
creditors, it was shown that the debenture-holders of the company 
had appointed a receiver of all the assets of the company. The 
receiver carried on the business and incurred fiirther liabilities. The 
assets were more than covered by the debentures, and it appeared 
that there would be no surplus assets, so that the petitioners would 
derive no advantage from the winding-up : 

Held, that it was ** just and equitable," under section 79, sub- 
section 5, of the Companies Act, 1862, that a winding-up order 
should be made. In re " Chic,** LimiUd 342 

Proof — Bight to Interest — Stockbroker* s Customers — Deposit on 

Wagering 2*ransactiotis — Accord and Satisfaction — Compromise — Civil 
Procedure Act, 1833, s. 2S^Qaming Ad, 1845, s. 18. 

On the winding-up of a company, creditors from whose course of 
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dealing with it there can be implied a contract to pay interest are 
entitled to interest on admitted debts to the date of paying a final 
dividend, provided there be surplus assets. 

This is so notwithstanding the debt is for money deposited to 
secure a wagering contract. 

Universal Stock Exchange v. Strachan followed. 

The duty of a liquidator is to distribute the assets according to the 
rights of the parties ; therefore a receipt for final dividend expressed 
to be in full discharge of all claims is no release of a claim for 
interest if the liquidator knew the question was to be raised. 

The amount of a debt admitted to proof is the amount at the 
date of winding-up ; therefore, if the amount has been settled by 
compromise under order of the Court, this does not negative a right 
to subsequent interest. In re Duncan & Co 38 . 

WINDING-UP — Sale of Undertaking — Borrowing Powers — ^^ Irredeem- 
ahle'^ Debenture Stock— JJltTB, Vires — Bight to Bedeein — Explaining 
Memorandum by Articles. 

Where the memorandum of association of a railway company 
incorporated under the Ck)mpanies Acts, 1862 to 1882, and not 
governed by the Companies Clauses Acts, enables it to borrow 
money by the issue of debenture stock, and the articles of associa- 
tion provide that the board may issue such stock as redeemable or 
irredeemable, debenture stock issued as irredeemable is nevertheless 
redeemable at par on the winding-up of the company. 

Articles of association can be read for the purpose of explaining 
the memorandum in respect of a matter which need not appear in the 
latter — for example, the borrowing of money by a railway company 
— ^but not for the purpose of showing that borrowing means the 
granting of perpetual annuities, for that is not borrowing, nor is it 
a purpose subsidiary to the general objects of such a company. 
In re Southern Brazilian Rio Grande do Sul Bailway . . . 323 

Voluntary Winding-up — Action Pending against Gompany for Damages 

— Bepudiation of Claim by Liquidator — Adoption of Defeiice — Judg^ 
ment for Plaintiff with Costs — Liability of Assets for Costs in FulL 

Where the liquidator of a company in voluntary liquidation 
repudiates a claim for damages for which an action is pending or is 
brought against the company and defends the action, and the 
plaintiff obtains judgment with costs, the liquidator must pay the 
costs in full out of the assets. 

In re Thurso Ntw Qas Co, distinguished. 

The liquidator's proper course in such a case is to apply to stay the « 
action, when the Court, if allowing it to go on, will do so on terms 
that the plaintiff shall, if successful, add his costs to the damages 
recovered. In re Wtnhorn d: Co 46 

Agreement of Service — Resolution to Wind Up— Dismissal of 

Servants — Companies Acty 1862, «. 131. 

A voluntary winding-up of a company, imUke a compulsory wind- 
ing-up or the appointment by the Court of a receiver and manager 
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in a debentnre-holdeTB' action, does not operate as a dismissal of the 
servants of the company, inasmuch as there is no change in the 
personality of the employer. 

In re Imperial Wine Co., Shireff^s Case, considered and not applied. 

Beid V. Explosives Co, discussed. 3Iidlaud Counties District Bank 
V. Attwood 20 

WINDING-UP — Voluivtary Winding-up — DissoltUion at Expiration of 
Three Months — Transfer of Assets no< Possible within the Time — Stay- 
ing Proceedings— Companies Act, 1862, ss, 89, 138, H2, and 143. 

Where a company went into voluntary Kquidation with a view to 
amalgamation with another company, and it w.a6 subsequently dis- 
covered that certain assets of the old company, consisting of mining 
claims in the Transvaal, which were to be transferred to the new 
company, could not be transferred within the period of three months, 
at the expiration of which time the old company would, xmder section 
143 of the Companies Act, 1862, automatically cease to exist, and a 
contributory before the expiration of the three months applied under 
section 138 for an order to stay the proceedings in the winding-up, the 
Court, exercising the power conferred upon it by section 89 in a com- 
pulsory winding-up, made an order staying all proceedings in relation 
to the winding-up of the old company, with liberty to apply. 

In re Crookhaven Mining Co, applied. In re Eastern Investment Co,, 
Limited 27 
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